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500 S SUPREME COURT CASES - (2007) 8 SCC
had applied thrbugh proper channel with the permission of the
administration/auth®rity concerned. There is no dispute that the respondent
after proLeedmg ta -Yemen had resigned from Benaras Hindu University.
There is 2 long gap between the time he left Benaras Hindu University and
when he joined Ahgarh Muslim University. It is not at all a case of transfer of
an employee. Theze. is no question of consent of the organisation (Benaras
Hindu University): :f herefore, the provisions of Statute 6‘(6)(iv) can have no
application and thetrespondent is not entitled for counting of service rendered
by him in Benaras'Hindu University for the purpose of grant of pensionary
benefits in Aligarh Muslim University.

17, For the reaspns discussed above, the appeal is allowed. The judgment
and order of the ngh Court dated 10-2-2006 is set aside and the writ petition
filed by the respondent is dismissed. No order as to coss.

i

{2007) 8 Supreme Court Cases 600
(BEFORE 5.B. SINHA AND H.S. BEDi, JJ.) _
SHIV KUMAR SHARMA .. Appellant;
. Versus
SANTOSH KUMARI .. Respondent.
Civil Appeal No. 4341 of 20071, decided on September 18; 2007

A. Civil Procedure Code, 1968 --- Or. 20 R. 12:and Or. 7 R,r 7T& 8 —
Suit for possession and injunction to restrain interference with possession —
No claim made for danages/mesne profits in suit — In appeal filed by
defendam, High Court in addition to upholding decree for possession and
injunction, passing directions for payment of compensation to plaintiff and
gmntmg liberty to plaintiff to file separate suit for damages/mesne profits —
Impermissibility - Specific Relief Act, 1963 —S. 5

B. Civil Procedure Code, 1908 — Or. 2 Rr. 2 & 4 and Or. 20 R, 12 —
Separate suit for mesne profits/damages — Maintainability of, when the
same not claimed i a suit: for possession and injunction to restrain
interference with possession — Held, there may be independent causes of
action for either suit — In terms of Or. 2 R. 4 such causes of action can be
joined and therefor no leave of the court is required — If no leave has heen
taken, a separate suit may or may not be maintainable but the same has to
be filed within limitation — Specific Relief Act, 1963 —S. 5

C. Civil Procedure Code, 1908 — Or. 20 R. 12 — Suii for |,
damages/mesne profits — Preconditions for filing of — Proper mode for
disposal of — Necessity of paying requisite court fees — Necessity of passing

of preliminary decree #nd inquiry into actuai damages suffered — Specific
Relief Act, 1963 — 8. 5

T Acising out of SLP {C) No. 8275 of 2007. From the Judgment and Order tlaicd‘28—8—2006 of the
High Ceurt of Delhi at New Delh: in REA No. 229 of 2004
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SHIV KUMAR SHARMA v. SANTOSIi KUMARI 601

D. Civil Procedure Code, 1908 — Or. 7 R. 1 — Sult for damages —
Necessity of paying requisite court fees — Tort Law — Compensation/
Damages — Court Fees Act, 1870 — S. 7 — Contract Act, 1872, §. 73

E. Civil Procedure Code, 1908 — Or. 7 R. 1 and Or. 20 R. 6 — Balance
court fees on actual damages determined by court — When payable —
Held, the same is to be paid when a final decree is to be prepared — Court
Fees Act, 1870, S. 11

F. Civil Procedure Code, 1908 — Or. 41 Rr. 31 to 33, Or. 20 R. 5 and
p Or7Rr7 & 8 — Relief that may be granted — Power of appellate court —

Proper mode of disposal of appeal — Grant of relief not prayed for in suit,

by appellate court — Impermissibility — Practice and Procedure - Relief

G. Practice and Procedure — Jurisdiction — Equitable jurisdiction of
Indian courts compared with that of English courts -— Primacy of law over
equity in India — Constitution of India — Arts. 226, 32 and 136 — Equity
— Civil Procedure Code, 1908 — Ss. 9, 96, 100, 114 & 115 and 151

H. Civil Procedure Code, 1908 -~ Ss. 96, 9 and Or. 7 Rr. 7 & 8 —
Relative scope of jurisdiction of High Court under S. 96 vis-a-vis under
Arts. 226 and 227 of the Constitution — Power to mouid relief -— Scope —
Constitution of India — Arts. 226 and 227

1. Civil Procedure Code, 1908 — S. 9 and Or. 2 Rr. 2 {0 4 — Leave to file

o another suit == When unnecessary == Held, 2 civil court does not grant leave
to file another suit — If the law permits, plaintiff may file another suit but
not on the basis of observations made by a superlor court — Practice and
Procedure — Original proceedings

J. Constitution of India — Arts. 142 and 136 — Costs — Award of costs
to do complete justice between parties — When warranted — Conduct of
party — Civil Procedure Code, 1908 — Ss. 35 and 35-A

The parties had entered into an agreement to sell their respective shops to
each other. The said agreement was acted upon partially in terms whereof both
the parties gave vacant possession of the property in their possession to the other.
However, no registered deed. of sale was executed. The respondent-plaintiff later
filed a suit praying inter alia for a decree for possession of the appellant-
defendant’s shop. and permanent injunction restvaining the' defendant from
selling, alienating, interfering with the possession of the plaintiff, etc. The suit
was decreed The" appellant preferred an appeal before the High Court. During
pendency of thejappeal, the said decree was acted upon by the parties. The
plaintiff got bacK:possession of the defendant’s shop.

In appea! theréagainst, a Division Bench of the High Court while
maintaining the «decree as .affirmed by the Single Judge, noticed that the

9 defendant was tequired to pay a sum of Rs 1,50,000 to the plaintiff over and
above the price specified in the agreement in respect of transferring the title and
possession of the'plaintiff’s shop to the defendant, but the defendant had not paid

the said amoust.The High Court, therefore, thought it fit to direct payment of a
suitable amount®f compensation to the plaintiff by the impugned order. The
High Court furthér directed that liberty was given to the plaintiff to claim relief

h by way of damages/mesne profits in a separate suit filed before the competent

®
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court. The appellant-defendant was before the Supreme Court thereagainst by
special leave. ’

Disposing of the appeal with costs of Rs 50,000 in the terms below, the
Supreme Court _

Held : }

A suit is ordinarily tried on the issues raised by the parties.. The plaintiff-
respondent did not ask for payment of any damages. No prayer for payment of
damages by way of mesne profit or otherwise was also made by the plaintiff. If
the plaintiff was to ask for a decree for damages, he was required to pay requisite
court fees on the amount claimed. Damages cannot be granted without payment
of court fee. In a case where damages are required to be calculated, a fixed court
fee is to be paid but on the quantum determined by the court and the balance
court fee is to be paid when a final decree is to be prepared. In such a situation,
having regard to Order 20 Rule 12 CPC, a preliminary decree was required to be
passed. A proceeding for determination of the actual damages was required to be
gone into. (Paras 18 and 20)

A suit for recovery of possession on declaration of one’s title and/or
injunction and a suit for mesne profits or damages may involve different causes
of action. For a suit for, possession, there may be one’ cause of action; and for
claiming a decree for mesne profits, there may be another. In terms of Order 2
Rule 4 CPC, however, such causes of action can be joined and therefor no leave
of the court is required to be taken. If no leave has been taken, a separate: suit
may or may not be maintainablé but even a suit wherefor a prayer for grant of
damages by way of mesne profits or otherwise is clalmed must be instituted
within the prescribed period of limitation. (Para 20)

If the respondent-plaintiff intended to claim damages and/or mesne profits,
in view of Order 2 Rule 2 CPC itself, he could have done so, but he chose not to
do so. For one reason or the other, he, therefore, had full knowledge about his
right. Having omitied to make any claim for damages, the plaintiff cannot be
permitted to get the same indirectly. Law in this behalf is absolutely clear. What
cannot be done directly cannot be done indirectly. (Paras 21 and 22)

Scope and ambit of jurisdiction of the High Court in determining an issue in
an appeal filed in terms of Section 96 CPC (which would be in continuation of
the original suit) and exercising the power of judicial review under Articles 226
and 227 of the Constitution of India would be different. In the former, the High
Court, subject to the procedural flexibility, as laid down under the statute, is
bound to act within the four corners thereof. On the other hand, in adjudicating a
lis in exercise of its power of judicial review, the High Court exercises a wider
jurisdiction. No doubt, the Court in an appropriate case, even in a civil suit may
mould a relief but its jurisdiction in this behalf would be confined to Qrder 7
Rule 7CPC. (Para 23)

Bay Berry Apartments (P) Ltd. v. Shobha, (2006) 13 SCC 737 : (2006) 10 Scale 596; U.P.

State Brassware Corpn. Lid. v. Uday Narain Pandey, (2006) 1 SCC 479 2006 SCC

(L&S) 250, relied on

Hence, the High Court was not correct in framing the addmonal issues of its
own which did not arise for consideration in the suit or in the appeal. Even
otherwise, the High Court should have formulated the points for its consideration
in terms of Order 41 Rule 31 CPC. On the pleadings of the parties and in view of
the submissions made, nio such question arose for its consideration. In any event,
if a second suit was maintainable in terms of Order 2 Rule 4 CPC no leave was
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SHIV KUMAR SHARMA v. SANTOSH KUMARI (Sinha, J.) 603

required to be granted therefor. A civil court does not grant leave to file another
suit. If the law permits, the plaintiff may file another suit but not on the basis of
observations made by a superior court. _(Para 29)
Shamsu Suhara Beeviv. G. Alex, (2004) 8 SCC 569, followed
Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour Ltd., 1943 AC 32 : (1942) 2
All ER 122 (HL); Nelson v. Larhols, (1948) 1 KB 339 : (1947) 2 All ER 751;
Cumberland Consolidated Holdings Ltd. v. Ireland, 1946 KB 264 : (1946) 1 All ER 284
(CA), distinguished
In view of the above findings it is not necessary to determine the question as
10 whether in a sitwation of this nature, the plaintiff was entitled to damages. He
might have been entitled thereto but no prayer having been made, that part of the
judgment of the High Court which is impugned cannot be sustained.  (Para 30)
However, in exercise of the discretionary jurisdiction under Article 142 of
the Constitution of India and having regard to the conduct of the defendant, it is
directed that costs shall be payable by the appellant in favour of the respondent
in terms of Section 35-A CPC, besides the costs already directed to be paid by
the trial Judge as also by the High Court. The appellant-defendant is directed to
pay a sum of Rs 50,000 by way of costs to the respondent-plaintiff. (Para 31)
" - D-M/36722/C
Advocates who appeared in this case :
Ashok Bhasin, Senior Advocate (Shantanu Rastogi and R.S. Lambat, Advocates, with
him) for the Appellant;
Mg Geeta Luthra, D.N. Goburdhun, Ms Pitky Anand, Piyush Singhal and Ms Riva
Gujral, Advogates, for the Respondent.

Chronological list of cases cited on page(s)
1. (2006) 13 SCC.737 : (2006) 10 Scale 596, Bay Berry Apartmenzs (P) Ltd. v.
Sbobha 607g
2. (2006) 1 SCCH79 : 2006 SCC (L&S) 250, U.P. State Brassware Corpn.
- L#d. v. Uday Narain Pandey 607g
3. (2004) 8 SCC 569, Shamsu Suhara Beevi v. G. Alex 608c
4. (1948) 1 KB, 399 : (1947)2 AILER 751, Nelson v. Larholt : 608a
5. 1946 KB 2§4ﬁ§(1946) 1 All ER 284 (CA), Cumberland Consolidated
Heldings Ltd. v, Ireland 608a
6. 1943 AC32 :?'(1942) 2 AL ER 122 (HL), Fibrosa Spolka Akcyjna v.

Fdlrbazm Lawson Combe Barbour Lid. 608a
The Judgment of the Court was delivered by :

S.B. SINHA, J — Leave granted.

& Propristy vr otherwise of certain directions issued by a Division Bench
of the Delhi ngh Court is in question in this appeal which arises out of a
judgment and order dated 28-8-2006 passed by the said Court in RFA No.
229 of 2004.

3. The basic fact of the matter is not in dispute.

4, The parties had entered into an agreement to sell their respective
properties situate at 598/1, Gali Kaitwali, Sangtrashan, Paharganj, Delhi and
1241, Sangtrashan, Paharganj, Delhi for a price which was subsequently
determined at Rs 4,75,000 and Rs 3,25,000 respectively. The appellant’s title
over the property which was owned and possessed by him appeared to be
defective; although the said agreement was acted upon partially in terms
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whereof both the parties gave vacant possession of the property in' their
possession to the other.

5. However, no registéred deed of sale could be executed. The respondent
issued a notice on or about 21-3-1996 asking the appellam to hand over
possession. The respondent thereafter filed a suit praying inter alia for the
following reliefs:

“(a) A decree for possession in favour of the plaintiff and against the
defendant in respect of shop bearing No. 1241, situated on the ground
floor duly shown in red colour in Annexure ‘A’ forming part of building
bearing No. 1241, Bazar Sangtrashan, Paharganj, New Delhi,

(b) By means of a deciee for permanent injunction in favour of the
plaintiff against the defendant that the defendant be restrained from
selling, alienating, letting or otherwise parting with possession of the
shop situated on ground floor or any part thereof shown in red colour in
the plan, Annexure ‘A’ forming part of Building No. 1241, Bazar
Sangtrashan, Paharganj, New Delhi.

(¢) Costs of the suit be awarded.” :

6. The defence raised by the appellant in his written statement was that
he had ali along been ready and willing to perform his part of the contract but
the plaintiff became dishonest when the value of the property in the area
increased and he started demanding more money from him on the plea that
his business on the ground floor of the property had flourished in no time and
the value of the property was more than the agreed sale consideration.

7. On the pleadings of the parties, the learned  trial Judge framed the
following issues: !

“(i) Whether the suit is not maintainable in view of the provisions of
Sections 38 and 41 of the Speciﬁc Relief Act?

(i) Whether the suit has not been properly valued for the purposes of
court fee and jurisdiction?

(iity Whether the agreement dated 30-5-1995 as alleged is executed
between the parties?

(iv) Whether the agreement dated 30-5-1995 is forged and
fabricated? If so, to what effect?

(v) Whether the defendant is the owner of Property No. 598/1, Gali
Kaitwali, Sangtrashan, Paharganj, New Delhi?

(vi) Whether the plaintiff is entitled to the possession and injunction
prayed for?

. (vii) Rélief.”

8. The suit was decreed. The learned trial Judge passed the decree for
possession in respect of the shop premises bearing No. 1241, Bazar
Sangtrashan, Paharganj, New Delhi. A decree for permanent injunction was
also passed restraining the defendant from selling, alienating, letting or
otherwise parting with the possession of the shop situated on ground floor or
any part thereof,

R T S L
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9. Aggrieved thereby and dissatisfied therewith, the appellant preferred
an appeal before the High Court. During pendency of the appeal, the said
decree was acted upon by the parties. The plainfiff got back possession of the
premises in question,

10. A Division Bench of the High Court, however, sought to explore the
possibility of an "amicable settlement between the parties. It referred the
parties to the High Court Mediation Centre but it did not succeed.

11. The short question which was posed and answered by the High Court
was as to whether the defendant had any subsisting legal right to stay in
occupation of the shop ownad by the plaintiff and if he did not have any such
right, as to whether restoration of possession could be demanded back by him
as a condition precedent for surrender of possession of Shop No. 1241. The
said question Was answered in favour of the plaintiff and against the
defendant. . :

12. The H1g§ Court, however, did not stop there. It raised a question as to
whether transfer;of possession of the shop in possession of the plaintiff to the
defendant would' suffice and provide for an equitable solution without any
further direction }o the defendant to compensate the plaintiff for non-payment
of the amount Which he had to pay to the plaintiff under the agreement
executed betweefn them.

13. The ngh Court noticed that the defendant was required to pay a sum
of Rs 1,50, 000 %o the plaintiff over and above the price specified in the
agreement 1n re'spect of transferring the title and possession of Shop No.
598/1 but he did not pay. The High Court, therefore, thought it fit to direct
payment of suitable, amount of compensation to the plaintiff. It was opined
that grant of 6% interest per annum calculated from 30-5-1995 till the date of
actual payment-would serve the purpose. It was further directed:

“Subject to all just exceptions including limitations, liberty is given

to the plaintiff to claim relief by way of damages/mesne profits in a

separate suit filed before the competent court.”

14. The appellant is, thus, before us.

15. Mr Ashok Bhasin, learned Senior Counsel appearing on behalf of the
appeliant would submit that the impugned directions are not legally
sustainable as the parties hereto had been in possession of the shop premises
belonging to other and in that view of the matter the question of payment of
any damages or compensation by way of mesne profit or otherwise did not
and could not arise.

16. Ms Geeta Luthra, learned counsel appearing on behalf of the
respondent, on the other hand, would submit that damages could have been
granted in the facts and circumstances of this case, particularly when the
appellant himself accepted: that his business had flourished at the premises
belonging to the plaintiff.

17. The learned counsel would furthermore contend that although
Order 2 Rule 2 of the Code of Civil Procedure (“the Code”) bars a second
suit; Rule 4 of the said Order being an exception thereto, the High Court
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cannot be said © have comunitted any error in passing the impugned
Judgment

18. A suit is ordinarily tried on the issues raised by the parties. The
plaintiff-respondent did not ask for payment of any damages. No prayer for
payment of damages by way of mesne profit or otherwise was also made by
the plaintiff. If the plaintiff was to ask for a decree, he was required to pay
requisite court fees on the amount claimed. In such a situation, having regard
to Order 20 Rule 12 of the Code, a preliminary decree was required to be
passed. A proceeding for determination of the actual damages was required to
be gone into.

19, Order 2 Rules 2, 3 and 4 of the Code read as qnder

“20 Swit 10 include the whele claim—(1) Every swit shall inclyde the
whole of the claim which the plaintiff is entitled to make in respect of the
cause of action; but a plaintiff may relinquish any portion of his claim in
order to bring the suit within the jurisdiction of any court. '

(2) Relinquishment of part of claim.—Where a plaintiff omits to ‘sue in
respect of, or intentionally relinquishes, any portion of his claim, he shall not
afterwards sue in respect of the portion so omitted or relinquished.

(3) Omission to sue for one of several reliefs—A person entitled to
more than one relief in respect of the same cause of action may sue for all or
any of such reliefs; but if he omits, except with the leave of the court, to sue
for all such reliefs, he shall not afterwards sue for any relief so omitted.

Explanation.—For the purposes of this rule an obligation and a
collateral security for its performance and successive claims arising under
the same obligation shall be deemied respectively to constituie but one cause
of action. ' i

3. Joinder of causes of action.—(1) Save as otherwise provided, a
piaintiff may unite in the same suit several causes of action against the same
defendant, or the same defendants jointly; and any plaintiffs having causes
of action in which they are: jointly interested against the same defendant or
the same defendants jointly may unite such causes of action in the same suit.

(2) Where causes of action are united, the jurisdiction of the court as
regards the suit shall depend on the amount or value of the aggregate
subject-matters at the date of instituting the suit.

4. Only certain claims to be joined for recovery of immovable
property.-—No cause of action shall, unless with the leave of the court, be
joined with a suit for the recovery of 1mmovable property, except—

(@) <laims for mesns profils or a.m:a.rﬁ of rent in respest of the

-property claimed or any part thereof;

(b) claims for damages for breach of any contract under which the
property or any part thereof is held; and

(c) claims in which the relief sought is based on the same cause of
action:

Provided that nothing in this rule shall be deemed to prevent any party
in a suit for foreclosure or redemption from asking to be put into possession
of the mortgaged property.”

R RS L S IR

Sl 6t
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20. In terms*of Order 2 Rule 2 of the Code, all the reliefs which could be
claimed in the sait should be prayed for. Order 2 Rule 3 provides for joinder
of causes of actign. Order 2 Rule 4 is an exception thereto. For joining causes
of action in respect of matters covered by Clauses (a), (b) and (¢) of Order 2
Rule 4, no leavg of the court is required to be taken. Even without taking
leave of the couﬁ a prayer in that behalf can be made. A suit for recovery of
possession on ‘d&claration of one’s title and/or injunction and a suit for mesne
profit or damagoe,s may involve different cause of action. For a suit for
possession, therq may be one cause of action; ang! for clamung a decree for
mesne profit, thqre may be another. In terms of Order 2 Rule 4 of the Code,
however, such, causes of action can be joined and therefor no leave of the
court is requiredsto be taken. If no leave has beer taken, a separate suit may
or may not be fhaintainable but even a suit wherefor a prayer for grant of
damages by wa¥ of mesne profit or otherwise is claimed, must be instituted
within the preseribed period of limitation. Damages cannot be granted
without payment of court fee. In a case where damages are required to be
calculated, a fixéd court fee is to be paid but on the quantum determined by
the court and the balance court fee is to be paid when a final decree is to be
prepared. )

21. If the respondent intended to claim damages and/or mesne profit, in
Yiew of Order 2 Rule 2 of the Code itself, he could have done so, but he
chose not to do so. For one reason or the other, he, therefore, had full
knowledge about his right. Having omitted to make any claim for damages,
in our opinion, the plaintiff cannot be permitted to get the same indirectly.

22. Law in this behalf is absolutely clear. What cannot be done directly
cannot be done indirectly.

23. Scope and ambit of jurisdiction of the High Court in determining an
issue in an appeal filed in terms of Section 96 of the Code of Civil Procedure
(which would be in continuation of the original suit) and exercising the
power of judicial review under Articles 226 and 227 of the Constitution of
India would be different. While in the former, the Court, subject to the
procedural flexibility, as laid down under the statute, is bound to act within
the four corners thereof, in adjudicating a lis in exercise of its power of
judicial review, the High Court exercises a wider jurisdiction. No doubt, the
Court in an appropriate case, even in a civil suit. may mould a relief but its
jurisdiction in this behalf would be confined to Order 7 Rule 7 of the Code of
Civil Procedure. [See Bay Berry Apartments (P) Ltd. v. Shobha! and U.P.
State Brassware Corpn. Ltd; v. Uday Narain Pandey?.)

24. Submission of Ms Luthra that the High Court had the requisite
jurisdiction in equlty to pdss the impugned decree, in a ‘situation of this

nature, therefore, in our opinion, is not correct,

1 (2006) 13 SCC 737 : (2006) 10 Scale 596
2 (2006) 1 SCC 479 : 2006 SCC (L&S) 250
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25. The learned trial Judge has relied upon Fibrosa Spolka Akcyjna v.
Fairbair Lawson Combe Barbour Ltd.? and Nelson-v. Larholt*. In support of
its findings, reliance has also been placed by Ms Luthra on Cumberland
Consolidated Holdings Lid. V. Irelands. These decisions have no application
to the facts and circumstances of the instant case.

26. In England, the court of equity exercises jurisdiction _in equity. The
courts of India do not possess any such exclusive jurisdiction. The courts in
India exercise jurisdiction both in equity as well as law but exercise of equity
jurisdiction is always subject to the provisions of law. If exercise of equity
jurisdiction would violate the ‘express provisions contained in law, the same
cannot be done. Equity jurisdiction can be exercised only when no law
operates in the field.

27. A court of law cannot exercise its discretionary jurisdiction dehors the
statutory law. Its discretion must be exercised in terms of the existing statute.

28. In Shamsu Suhara Beevi v. G. AlexS this Court, while dealing with a
matter relating to grant of compensation by the High Court under Section 21
of the Specific Relief Act in addition to the relief of specific performance in
the absence of prayer made to that effect, either in the plaint or amending the
same at any. later stage of the proceedings to include the relief of
compensation in addition to“the relief of specific performance, observed:
(SCCp. 576, para 11)

“11. ... Grant of such a relief in the teeth of express provisions of the
statute to the contrary is not permissible. On equitable considerations
court cannot ignore or overlook the provisions of the statute. Equity must
yigld to law.”

29. We, therefore, are of the opinion that the High Court was not correct
in framing the additional issues of its own which did not arise for
consideration in the suit or in the appeal Even otherwise, the High Court
should have formulated the points for its consideration in terms of Order 41
Rule 31 of the Code. On the pleadings of the parties and in view of the
submissions made, no such question arose for its consideration. In any event,
if a second suit was maintainable in terms of Order 2 Rule 4 of the Code, as
was submitted by M$ Luthra, no leave was required to be granted therefor. A
civil court does not grant leave to file another suit. If the law permits, the
plamnft may file another suit but not on the basis of observations made by a
superior court. :

30. In view of our findings aforementioned, it is not necessary for us to
determine the question as to whether in a situation of this nature, the plaintiff
was entitled to damages. He might have beeq ¢niiiled thersto but no prayer
having been made;,;‘that part of the judgment of the High Court which is
impugned before ugcannot be sustained.

3 1943 AC 32 : (1942) ZAL ER 122 (HL)
4 (1948) 1 KB 339 : (1%7) 2 AILER 751

5 1946 KB 264 : (1946) 1 AlLER 284 (CA)
6 (2004) 8 SCC 560 *

- (.~c'
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31. Howe\'/e"r_,' in exercise of our discretionary jurisdiction under Article
142 of the Cbﬁﬂitution of India and having regard to the conduct of the
defendant, we d{rect that the costs shall be payable by the appellant in favour
of the respondet in terms of Section 35-A of the Code, besides the costs
already directed, to be paid by the learned trial Judge as aiso by the High
Court. We direct the appellant to pay a sum of Rs 50,000 by way of costs to
the respondent. )

32. The appeal is disposed of with the aforementioned directions,

(2007) 8 Supreme Court Cases 609
(BEFORE S.B. SINHA AND H.S. BEDY, JJ.)
MUNDRI LAL ¥ Appellant;

Versus
SUSHILA RANI (SMT) AND ANOTHER .. Respondents.

Civil Appeal No. 4348 of 20071, decided on September:18, 2007

A. Rent Control and Eviction — Exemption from Operation of Rent Act
— Exemption in case of construction of new premises — “Construction” ——
What amounts to, and determination of — Substantial addition to existing
building, when enough — Part only of a building if can be considered a new
construction — Applicability of S. 2(2) Expin. I, 1972 U.P. Rent Act — Held,
provisions of S. 2(2) contain a deeming provision and must be given their
full effect — Words and Phrases — U.P. Urban Buildings (Regulation of
Letting, Rent and Eviction) Act, 1972 (13 of 1972) — S. 2(2) Expin. I

B. Rent Control and Eviction — Costs — When warranted — Conduct
of party — Protraction of litigation — Civil Procedure Code, 1908 — Ss. 35
and 33-B .

The appellant was inducted as a tenant in a shop premises. The shop in
question was newly constructed. The U.P. Urban Buildings (Regulation of
Letting, Rent and Eviction) Act, 1972 (“the Act”) contained an exemption
provision ir Section 2(2) broadly to the effect that nothing in the Act would
apply to a building during a period of ten years from the date on which its
construction was completed.

A notice under Section 106 of the Transfer of Property Act was served on the
appellant asking him to quit and vacate the said tenanted premises. As the
appellant did not comply with the said demand, the respondent filed a suit for
eviction of the appellant on the premise that.Section 2(2) of the Act was
applicable. The eviction of the appellant tenant was upheld in a long course of
litigation and ultimately by the impugned judgment of the High Court, against
which the appellant was before the Supreme Court.

Dismissing the appeal with costs of Rs 10,000, the Supremé Court

t Arising out of SLP (C) No. 84 of 2007. From the Judgment and Order dated 19-10-2006 of the
High Court of Judicature at Allahabad in CR No. 850 of 1987
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Registrar, Meerut'® and Chief Commr. v. Delhi Cloth and General Mills Co.
Lid.!! (which is 2 decision by a Bench of two learned Judges in appeal
preferred against the judgment in Delhi Cloth and General Mills Co. Ltd. v.
Chief Commr?) in support of his contention that the notification issued by the
State Government prescribing the registration fee in tabulated form is illegal.
It is not necessary to examine these cases in detail as in all these cases
reliance has been placed upon Shirur Mutt case! for holding that there must
be an element of quid pro quo and that the fee realised must be correlated and
must be spent for the purposes of imposition. As ¢iscussed above, the view
taken in Shirur Muts casé! has undergone a comsiderable change by
subsequcnt decisions of this Court. Moreover, having regard to the express
language used in Article 266 of the Constitution, it is not possible for the
State Government to keep the feg realised in a separate fund other than the
Consolidated Fund of the State. In view of the subsequent decisions of this
Court, the views taken in the decisions relied upon by learned counsel for the
plaintiff-respondents cannot be considered to be good law’ and they are
hereby overruled.

20. For the reasons discussed’ above, ‘the appual is allowed with costs.
The judgment-and decree passed by the High Court and also by the District
Judge and Senior Sub-Judge, Solan, are set aside and the suit filed by the
plaintiff-respondents is dismissed.

. (2004) 8 Supreme Court Cases 569
(BrFOREA\HOK BHAN AND S.H. KAPADIA, J1.)
SHAMSU SUHARA BEEVI . Appellsat

. Versus
G. ALEX AND ANOTHER .+« . Respondents.
Civil Appeal No. 3729 of 20007, decided on August 20, 2004

A. Specific Relief Act, 1963 — 8, 21(5) — Award of damages in addition
to specific performance — Discretion of court — Cardinality of pleadings in
respect of — Pleagmg of insufficiency of specific performance necessary —
On facts, since no'such pleading was evident, nor was any amendment of the
plaint sought therefor, the High Court clearly erred in granting such
damages, that too in the teeth of express statutory provisions to the contrary
— Further held,%on equitable considerations court camnot ignore or
overlook the proyisions of the statute — Equity must yleld to law —
Contract Act, 1872 — S, 73 — Damages — Pleading in respect of —
Cardinality of — {ivil Procedure Code, 1908 — Or. 7 R. 7 znd Or. 6 R. 1 —
Specific statementwof relief — Cardinality — Equity

Allowing the aﬁpeal the Supreme Court
Held :

While it is proper that the court should have full discretion 10 award damages
in any case it thinks fit, one cannot, on the other hand overlook the question of

10 AIR 1971 Al1 390 .1971 Al LY 342
11 (1978) 2 SCC 367 : 1978 SCC (Tax) 108 : AIR 1978 SC 1181

+ From the Judgmenl and Order dated 24-1-2000 of the Keraia High Court in CRP No. 2267 of
1999
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unfainess and hardship to the defendant, if a decree is passed against him,
without a proper pleading. Therefore the court cannot award compensation in
addition to specific performance in the absence of a specific claim for damages
and a proper pleading stating why the relief of specific performance would be
insufficient to satisfy-the justice of the case and the plaintiff would not be
entitled to compensation. Section 21(5) emphatically provides that no
compensation shall be awarded under Section 21(5) unless the relief for
compensation has been claimed either in the plaint or included later on by

amending the plaint at any stage of the proceedings. (Paras 10 and 11)
Somasundaram Chettiar v. Chidambaram Chettiar, AIR 1951 Mad 282 : (1950) 2 MLJ 509,
impliedly approved

Arya Pradestak Pritinidhi Sabha v. Lahori Mal, ILR (1924) 5 Lah 509 : AIR 1924 Lah 713,
impliedly disapproved ]
Purushothaman v. Thulasi, (1995) 1 KLT 40, clarified
Ninth Law Commission Report dated 19-7-1958 (pp. 18 and 19), referred to
In the original plaint the respondents did not claim compensation for the
breach of agreement of sale either in addition to or in substitution of the
performance of the agreement. Further, the respondents did not amend their

_ plaint and ask for compensation either in addition to or in substitution of the

performance of the agreement of sale. The application filed by the respondents is
a simple application filed under Section 28(3) of the Act seeking permission to
ascertain the extent of plaint schedule property. In addition, the respondents
prayed that they be permitted to recover interest @ 12% towards loss of income
on the sale amount from 23-10-1997 i.e. the date of deposit till delivery of the
possessicn of the property. Permission seeking to amend the plaint to0 include the
relief of compensation for breach of the contract in addition to the specific
performance has not been made. The relief was claimed under Section 28 and
not under Section 21 of the Act. The High Court came to the conclusion that
Section 28 would not be applicable to the facts of the case but granted the relief
under Section 21 of the Act. The High Court has clearly erred in granting the
compensation under Section 21 in addition to the relief of specific performance
in the absence of prayer made to that effect either in the plaint or amending the
same ai any later stage of the procgedings (o include the relief of compensation
in addition 0 the relief of specific performance. Grant of such a relief in the
teeth of express provisions of the statute to the contrary is not permissible. On
equitable considerations court cannot ignore or overlook the provisions of the
statute. Equity must yield to law. (Para 11)

B. Civil Procedure Code, 1908 — S. 34 — Award_ of costs as
compensation — Impermissibility — Compensation — Contract Act, 1872
— S. 73 — Torts — Damages/Compensation

The Single Judge has also erred in including the amount of costs which have
been awarded in the main suit towards the amount of compensation. Of course,
the plaintiff-respondents are entitled to recover the amount of costs which has
been decreed in the main suit but the same cannot form part of compensation by
way of additional relief to the specific performance of the agreement of sale.

(Para 13)
D-M/30404/C

1
Advocates who appeared in this case :
E.M.S. Anam, Advocate, for the Appellant;
V.J. Francis, Advocate, for the Respondents.
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Chronological list of cases cited ; on page(s)
1. (1995) 1 KLT 40, Purushothaman v. Thulasi 573a, 573d-e, 576¢, 576d-¢
2. AIR 1951 Mad 282 : (1950) 2 MLJ 509, Somasundaram Chettiarv. .

Chidambaram Chettiar 575a-b
3, ILR (1924) 5 Lah 509 : AIR 1924 Lah 713, Arya Pradeshak Prmmdht
Sabha v. Lahori Mal . ) 575a

The Judgment of the Court was delivered by .
ASHOK BHAN, J.— The defendant-appellant (heremafter referred to as
“the dppellant™) entered into an agreement of sale with the plaintiff-
respondents (hereinafter referred to as “the respondents”) on 20-10-1994 for
the sale of land ‘measuring 15.125 cents owned by her at the rate of
Rs 3,15,000 per cent for a total consideration of Rs 44,66,385. The
agreement was (o be executed within a period of 3 months from the date of
the execution of the agreement of sale. A sum of Rs' 10 lakhs was paid by the
respondents as advance/earnest money towards the sale consideration. As the
appellant failed to execute the sale deed the respondents on 26-4-1995 filed a
suit being OS No. 458 of 1995 in the Court of the Iilrd Additional Sub-
Judge, Ernakulam for specific performance of the agreement dated 20-10-
1994, The appellaat filed the written statement. The suit was decreed on 24-
7-1997 in the following terms:

“], That the defendant shall cause the plaint schedule property to be
soid in terms @f Ext. A-4'sale agreement dated 20-10-1994 within three
months from t:he plamuffs depositing the balance sale consideration with
the court after, causing the property to be measured and satisfying the
plaintiff aboufsthe measurements and complying with the requirements
under the Indign Income Tax Rules and Act obtaining necessary sanction
and pcrxmssxo; and certificate from the authorities under the Income Tax
Act. It is made clear that it shall not be the duty of the plaintiff to inform
the defendant dbout the deposit of the balance sale consideration with the
court and it i§ for the defendant to make enquiries with:tne office and
ascertain as'to whether the balance sale consideration was deposited by
the plaintiffs with the court.

2. The plaintiff shall deposit the balance sale consideretion with the
court within (Bree months from the date of this decree. The balance sale
consideration shall be paid for the entire area shown in the plaint and if
in any case it is found by measuring the property that the actual extent is
short of the area shown in the plaint, the plaintiffs shall get back the
amount paid in excess by them by taking into consideration the
difference, if any, found in the measurements.

3. If the defendant fails to cause the registration of the sale deed as
aforesaid within the time mentioned above, the plaintiffs are at their
liberty to move the court in execution for causing the sale deed executed
and then it shall be the duty of the defendant to obtain necessary
permission and sanction and certificate from the Income Tex Authorities
for the purpose of the sale in compliance with the requirements of the
Indian Income Tax Act and Rules and shall take steps to ge: the property
measured and the actual extent ascertained.
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4. The defendant shall pay the cost of the plaintiffs in the suit.”

This judgment became final as the appellant did not contest the case by filing
further appeal. . :

2. The respondents in terms of the decree deposited the sum of
Rs 34,66,385 in the court as balance of the sale consideration on 23-10-1997
within the period of 3 months. The court directed that the amount deposited
be kept in a nationalised bank and accordingly, the amount was deposited in
Indian Bank, Matancherry Branch. The respondents moved 1A No. 5147 of
1997 for permission to measure the suit property to ascertain the exact extent
of land and a direction to the appellant to obtain a “no-objection certificate”
from the Department of Income Tax so that sale deed could be executed. On
17-2-1998 the respondents moved another application, IA No. 851 of 1993,
under Section 28(3) of the Specific Relief Act, 1963 (hereinafter referred to
as “the Act”) claiming interest @ 12% on Rs 44,66,385 (sale consideration)
from the date of deposit of the amount till the registration of the sale deed
and delivery of possession of the suit property. The sale deed was executed
and registered by the appellant on 17-8-1999. It was found that clearance
from the Department cf Income Tax was not required. Soon after the
registration of the sale deed the respondents took possession of the property.

3. The trial court disposed of IAs Nos. 5187 of 1997 and 851 of 1998 by
a common order dated 15-10-1999. Both the IAs were allowed. The actual
exteat of land held by the appellant worked out to be 14.179 cents instead of
15.125 cents mentioned in the agreement of sale. It was held that the
respondents were entitled to recover the sum of Rs 12,77,870 by way of
compensation which included the costs awarded in the suit, excess amount
deposited and interest by way of compensation on the sale consideration. The
respondents were permitted to recover the amount of Rs 12,77,780 from the
amount lying deposited in the bank. The break-up of the sum of Rs 12,77,780
under various heads for payment to the respondents was worked out as under:

1.~ Costs decreed to the plaintiffs Rs  3,09,093.00
2. Survey expenses Rs © 2650.00
3. Excess amount deposited by the plaintiff Rs 16,065.00
4. TInterest on excess amount of Rs 16,065 from

23-10-1997 to 17-8-1999 at 15% Rs 4371.00

5. Interest on Rs 44,50,320 from 23-10-1997, date
,of deposit till 1-8-1999 at 12% towards .
compensation . Rs  9,45,691.00

Rs _12,77,870.00

4. The appeliant being aggrieved with the order passed by the trial court
preferred CRP No. 2267 of 1999 in the High Court.

S. The learned Single judge before whom revision petition came up for
hearing agreed with the contention raised by the appellant that Section 28 of
the Act invoked by the respondents would not be applicable to the facts of the
case as Section 28 applies to cases where rescission of the contract takes

‘place with. regard .to contract for sale or lease of immovable property. Before

us as well it was not argued that Section 28 of the Act would be applicable in
the facts of the present.case. However, learned Single Judge invoking Section
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21 of the Act ﬁeld that the respondents would be entitled to get
compensation. Learned Single Judge placed reliance upon the Judgmem of

a the Single Judge of that High Court in Purushoihaman v. Thulasi'. It was
observed that in Purushothaman case! as well the plaintiff had not amended
his plaint. Order of the trial court was modified as to the rate of interest
payable. The interest of 15% granted on the excess amount of Rs 16,065
rom 23-10-1997 (o 17-8-1999 by the trial court was reduced to 12% and the
interest of 12%--on Rs44,50,320 from 23-10-1997 till 1-8-1999 as

p compensation was“reduced to 6%. The court below was directed to disburse
the sum lying depqsited with Indian Bank to the parties in accordance with
the judgment rendgred by the High Court. Aggrieved against the judgment of
the High Court thefpresent appeal has been filed by the appellant.

6 Counsel fofsthe appellant sirenuously contended that the High Court
has misunderstood- the scope of Section 21 of the Act. According to him,
compensation for ‘breach of agreement of sale either in addition to or in
substitution of the performance of the agreement cannot be granted unless the
plaintiff claims suth ¢ompensation in his plaint. Since the respondents had
failed (o claim thi¢; compensauon either in the original plaint or by amending
the plaint at a subsequent stage during the pendency of the said proceedings
as provided undert Section 21(5), the respondents were not entitled to any
compensation for ‘breach of agreement of sale eyen if there was such a
9 breach. It was further contended that the learned Single Judge committed a

factual error in observing that in Purushothaman! the plaint had not been

amended in term§ of Section 21(5) of the Act, According to him, in

Purushothaman' the plaint had been amended to claim the relief of

compensation. That the sum of Rs 3,09,093 towards the cost in the suit could

1ot be intludad while working the amount of compensation under sub-

e section (5) of Section 21. Such costs could be recovered by the respondents
by filing an execution application for recovery of the cost and the same could
not be recovered as a part of compensation payable in addition to or in
substitution of the relief of specific performance. Counsel appearing for the
respondents  controverted the submission made by the counsel for the
appellant and supported the findings recorded by the High Court.

f 7. Section 21 of the Act reads:

“21. Power to award compensation in certain cases.—(1) In a suit for
specific performanoe of. a contract, the plaintiff may also claim
compensation for its breach, either in addition to, or in substitution of, such
performance.

(2) If, in any such swit, the eaurt décides that specific performance ought
not to be granted, but that there is a contract between the parties which has

9 been broken by the defendant, and that the plaintiff is entitled t0
compensation " for that breach, it shall award him such compensation
accordingly.

(3) If, in any such suit, the court decides that specific performance ought
to be granted, but that it is not sufficient to satisfy the justice of the case, and
that some compensation for breach of the contract should also be made to

h the plaintiff, it shall award him such compensation accordingly.

1 (1995) 1 KLT 40
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{4) In determining the amount of any compensation awarded under this
section, the court shall be guided by the principles specified in Section 73 of

the Indian Contract Act, 1872 (9 of 1872). a

(5) No compensation shall be awarded under this section unless the
plaintiff has claimed such compensation in his plaint;
Provided that where the plaintiff has not claimed any such compensation

in the plaint, the court shall, at any stage of the proceeding, allow him to

amend the plaint on such terms as may be just, for including a claim for such

compensation. . b

Explanation —The circumstance that the contract has become incapable
of specific performance does not preclude the court from exercising the

jurisdiction conferred by this section.” : .

8. This section corresponds to Section 19 of the Specific:Relief Act,

- 1877. Sub-section (1) re-enacts the law as contained in clause (1) of the
repealed Section 19 with suitable variations. The words “any person suing”
have been substituted by the words “in a suit”. The word “claim” has been
substituted for the words “ask for” and the word “plaintiff” has been inserted
before the words “performance of a contract”. Sub-section (2) reproduces
verbatim the language of clause (2) of the repealed Section 19 with the
alteration that the word “such” has been prefixed before the word
“compensation”. Sub-section (3) corresponds to clause (3) of Section 19 of
the repealed Act. There is no modification in this sub-section. Clause (4) of ¢
Section 19 of the repealed Act has been substituted by the new ‘sub-section
(4) of Section 21. It provides the mode and manner of determining the
amount of compensation under this section. It lays down the principle which
would govern the determination. of the award of compensation and provides
that the court shall be guided by the principles specified in Section 73 of the
Contract Act, 1872 while determining the amount of compensation. e
Sub-section (5) of this section is new. It provides that the compensation under
this section shall not be awarded unless the plaintiff has claimed it in' the
plaint. An important rider has been attached to this sub-section which is to
the effect that the court shall, ai any stape of the proceedings, permit the
amendment of the plaint to enable the plaintiff to include his claim for
compensation on such terms, as the court may deem fit. Explanation to this
_sub-section re-enacts the language of the old explanation without any change.
Illustrations under Section 19 have been deleted.

9. Reasons for recommending the changes have been given by the Law
Commission of India in its Ninth Report on the Specific Relief Act, 1877.
Since in the present case, we are considering whether the compensation
could be awarded in a suit for specific performance without making a claim
of compensation either in the original plaint or by amending the plaint during
the course of the proceedings, we would refer to the suggestions made by the
Law Commission for the enactment of such clause (5) only.

10. Sub-sections*(4) and (5) of Section 21 seem to resolve certain
divergeneg of opinion in the High Courts on some gpeets of junsdiction to
the award of compensation. The Law Commission in its Ninth Law h
Commission Report ddted 19-7-1958 (pp. 18 and 19) observed that there had
been a difference of judicial opinion as to whether the court has the power to
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award compensat;on in a suit for specific performance, where the plaintiff
has not specifically prayed for it in the plaint. The Lahore High Court has
taken the view in°Arya Pradeshak Pritinidhi Sabha v. Lahori Mal® that the
Court has the pojver to award damages whether in substittion for or in
addition to specifié performance even though the plaintiff has not specifically
claimed it in thesplaint. The Madras High Court took a contrary view in
Somasundaram. Chettiar v. Chidambaram Cheitiar® and held that the court
cannot award damgages in addition to specific performance in the absence of a
specific claim fo damages and a proper pleading stating why the relief of
specific performahce would be insufficient to satisfy the justice of the case
and the amount which should be awarded. The Law Commission
recommended that the view expressed by the High Court of Madras appeared
to be based on th¢ principle that there should be a proper pleading in every
case. While it is proper that the court should have full diseration to award
damages in any case it thinks fit, one cannot, on the other hand, overlook the
question of unfairness and hardship to the defendant, if a decree is passed
against him, without a proper pleading. The Commission accordingly
recommended that in no case should compensation be decreed unless it is
claimed by a proper pleading. However, it should be open to the plaintiff to
have an amendment, at any stage of the proceeding, in order to introduce a
prayer for compensation, whether in lieu of or in addition to specific
performance. The legislature accepted the suggestions made by the Law
Commission of India and accepted the view expressed by the High Court of
Madras to the effect that the court cannot award compensation in addition to
specific performance in the absence of a specific claim for damages and a
proper pleading stating why the relief of specific performance would be
insufficient (o satisfy the justice of the case and the plainiff would not be
entitled to compensation. ‘, i

11. It is admitted position before us that in the criginal plaint the
respondents did not claim compensation for the breach of agreement of sale
either in addition to or in substitution of the performance of the agreement.
Further, the respondents did not amend their plaint and ask for compensation
either in addition to of in substitution of the performance of the agreement of
sale. -Sub-section (5) of Section 21 emphatically provides that no
compensation shall be awarded under Section 21(5) unless the relief for
compensation has been claimed either in the plaint or included later on by
amending the plaint at any stage of the proceedings. The need to file an
execution petition did not arise as the appellant executed the sale deed on
17-8-1999. We have perused the application filed by the respondents. It is a
simple application filed under Section 28(3) of the Act seeking permission (o
ascertam the extent of plaint schedule property by measuring: the same with
the help of village officer or by deputing an Advocate Commissioner and
directing the defendant-appellant to obtain 2 “no-objection certificate” from
the Department of Income Tax. In addition, the respondents prayed that they
be permitted to recover interest @ 12% towards loss of income on the sale

2 TLR (1924) 5 Lah 509 : AIR 1924 Lah 713
3 AIR 1951 Mad 282 : (1950) 2 MLJ 509
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amount of Rs 45,66,385 from 23-10-1997 i.e. the date of deposit till delivery
of the possession of the property. Permission seeking to amend the plaint to
include the relief of compensation for breach of the contract in addition to the
specific performance has not been made. The relief was claimed under
Section 28 and not under Section 21 of the Act. The High Court came to the
conclusion that Section 28 would not be applicable to the facts of the case but
granted the relief under Section 21 of the Act. In our-view, the High Court
has clearly erred in granting the compensation under S¢etion 21 .in addition
to the relief of specific performance in the absence of prayer made to that
effect either in the plaint or amending the same at any later stage of the
proceedings to include the relief of compensation in addition to the relief of
specific performance. Grant of such a relief in the teeth of express provisions
of the statute to the contrary is not permissible. On equitable considerations
court cannot ignore or overlook the provisions of the statute. Equity must
yield to law. ' : .

12, We have perused the judgment in Purushothaman! carefully. The
High Court in the impugned judgment has committed a factual error in
observing that in that case the plaint had not been amended. The plaint had in
fact been amended and the relief of mesne profits claimed from the date of
deposit of the balance consideration in addition to the relief of specific
performance of the agreement. A factual error has crept in the impugned
Jjudgment of the High Court. The learned Single Judge has thus erred in
placing reliance upon the judgment in Purushothaman!,

13. The learnéd Single.Judge has also erred in including the amount of
costs which have been awarded in the main suit towards the amount of
compensation. Of course, the plaintiff-respondents are entitled to recover the
amount of costs which has been decreed in the main suit but the same cannot
form part of compensation by way of additional relief to the specific
performance of the agreement of sale. :

14. For the reasons stated above, the judgments of the High Court as well
as the trial court are set aside. Application filed by the respondents under
Section 28(3) is dismissed. The appellants would be entitled to withdraw the
amount deposited except the excess amount of Rs 16,065 deposited by the
plaintiff-respondents towards the sale consideration of suit land from Indian
Bank along with ac¢rued interest, if not already withdrawn. In case the
respondents have withdrawn the deposited amount from Indian Bank in
pursuance of the di'regtion issued by the trial court then they are directed to
redeposit the amount’or pay the same to the appellant along with interest @
6% after deducting a sum of Rs 16,065 within a period of 3 months from the
date of withdrawal til}.its redepasit. Failure to deposit the amount within a
period of 3 months as directed above, would attract interest @ 12% from the
date of withdrawal “tdl its redeposit/repayment. This, however, would not
debar the responden® from recovering the costs awarded in the suit in
accordance with law, 73’ i

15. Appeal is allo®ed and disposed of in terms of the above directions.
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7 GM PRAKASH v. RAM KUMAR 441
India cannot be executed against defendant 2, the appellant herein, for
he cannot be adversely affected by a decree for specific performance
when no valid, and enforceable contract has been proved between the
parties to the suit in respect of the house of which the appellant is the
owner in possession.

5, In the circumstances, without prejudice to the plaintiff's right to
execute the decree agzinst the Union of India in respect of the damages
and costs awarded, the decree in every other respect is set aside. The
appeal is allowed as indicated above. The appeliant is entitled to his costs
throughout.

{1951) 1 Supreme Court Cutes 441

(BEFOKE S. RATNAVEL PANDIAN, M. FATHMA BEEVI
AND K. JAYACHANDRA REDDY, JJ.)

OM PRAKASH AND OTHERS \ .. Appelianis;
) Versus ) ’
RAM KUMAR AND OTHERS .. Respondents.
Civil Appeal No. 4345 of 1984', decided on November 30, 1990

Rent Control and Eviction — Arrears of rent — Defauit — Application for
eviction on ground of — Must be against the person in actual possession of the
preuises as tenant — Landlord in spite of knowing the person in actual posses-
sion, filing eviction appiication against another person who was neither tenant
nor in pesseision — Person in possession ciaiming te be the divect icnant
ajlowed to be impleaded as a party in the proceeding — But even so, e was not
obliged to pay or tender rent in absence of any definite allegation of non-
puyment against him — Application thus being not ageinst the real tenant,
held, not maintainable — Haryana Urban (Control of Rent and Eviction) Act,
1973, Section 13(2) (i) — CPC, 1908, Or. 7, Rr. 1(¢) and § — Pleadings

Civil Procedure Code, 1908 — Or. 7, Rr, 7 and § - Relief not claimed can-
not be granted especially if it affects rights of an interested party

Civii Procedure Code, 1908 — OF. 7, Rr. 7 and 5 — Plaintiff cannot base
new cause of action on plea of defendant unless he amends the plaini or files
separate proceedings
Held :

The application under Section 13(2)(i) of the Haryana Urban (Control of
Rent and Eviction) Act is ane for a direction to the tenant to put the landlord
it possession. The application has to be sustained on any one of the grounds
specified in sub-section (2) of Section 13 of the Act. When a specific allegation
is made that the tenant is in arrears, the tenant is given an opportunity to pay or

. tender the rent within the stipulated time and avoid an order of ejectment. In a

cas¢ where the real tenant is not procecded against in the manner required

¥ From the Judgment and Order dated June 3, 1982 of the Pun)ab and Haryana High
Court in C.R. No. 808 of 1982
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under Section 13 and proceedings are instituted against another person sup-
pressing the real facts, the landlord cannot succeed simply because the real
tenant in possession is brought on record as a necessary party by the order of
the court. The tenant so impleaded in the absence of a definite allegation of
non-payment of rent by him is not under obligation to pay or tender the rent
stated 10 be in arrears in terms of the proviso to clause (i), so long:as the land-
lord does not accept him as the tenant or seek even alternatively direction
against him. It is more so in a case where the landlord had in earlier proceed-
ings admitted the possession of the tenant and was well aware that an effective b
order without the tenant being on the party array would not be given. It is only
when the landlord seeks an order directing the tenant to put him in possession
on the ground of non-payment of rent and the tenant is called upon to answer
the claim, the occasion for the tenant to pay the arrears of rent arises. When the
tenant is not proceeded against in that manner, énd an application is made
against one who-is neither the tenant nor the person in possession, the Control-
ler is justified in rejecting the application. (Para4)
A party cannot be granted a relief which is not claimed, if the circum-
stances of the case are such that the granting of such relief would result in
S¢Tious prejudice to the interested party and deprive him of the valuable rights
under the statute. In an action by the landlord the tenant is expected to defend d
only the claim made against him and if a cause of action arises to the landlord
on the basis of the plea set up by the tenant, in such action, it is necessary that
the landlord seeks to enforce that cause of action in the same proceedings by
suit at the amendment or by separate proceedings to entitle the landlord to
relief on the basis 9f such cause of action. The principle that the court is to ¢
mould the relief taking into consideration subsequent events is not applicable
in such cases. R (Parz 4)
Sukhdev Raj v. Rukorgni Devi, (1988) 1 Punj LR 679 (P&H), epproved
Buta Singh v, Banwayi Lal, (1984) 86 Punj LR 556 (P&H), held overruled
- R-M/AT/10378/C
Advocates who appeared in this case; f
Rajinder Sachar, Senior Advocate (Laxmi Kant Pandey and R.S. Jena, Advocates, with
him) for the Appeliants; '
Harisans Lal and Uljagar Singh, Senior Advocates (Prem Malhotra, Advocate, with
them) for the Respondents.
The Judgment of the Court was delivered by
FATHIMA BEEVI, J.— The appeal by special leave arises from the 9
proceedings for eviction under the Haryana Urban (Control of Rent and
Eviction) Act, 1973 (for short ‘the Act’). Section 13(2) of the Act enables
the landlord of a building in possession of a tenant to seek eviction on an
application for direction in that behalf on any one of the grounds
provided thereunder. If the Controller is satisfied that the tenant has not
paid or tendered the rent due from the tenant in respect of the building
within 15 days after expiry of the time fixed in the agreement of the
tenancy with in the landlord, the Controller may make an order directing

the tenant to put the landlord in possession as provided in clause (i) of
sub-section (2) of Section 13 of the Act. Section 13 of the Act so far as it
is material reads as under:

i
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“13. Eviction of tenants.— (1) A tenant in possession of a build-
ing or a rented land shall not be evicted except in accordance with
the provisions of this section.

(2) A landlord who seeks to evict his tenant shall apply to the
Controller, for direction in that behalf. If the Controller, after giving
the tenant a reasonable opportunity of showing cause against the
application, is satisfied,—

(i) that the tenant has not paid or tendered the rexit due from him
in respect of the building or rented land within fifteen days
after the expiry of the time fixed in the agreement of tenancy
with his landlord or in the absence of any such agreement by
the last day of the month next following that for which the rent
is payable: . ]

Provided that if the tenant, within a period of fifteen days of the first
hearing of the application for ejectment after due service, pays
or tenders the arrears of rent and interest, to be calculated by
the Controller, at 8 per cent per annum on such arrears
together with such costs of the application, if ‘any, as may be
allowed by the Controller, the tenant shall be deemed to have
duly paid or tendered the rent within the time aforesaid:

Provided further that the landlord shall not be entitled to claim
arrears of rent for a period exceeding three years immediately
preceding the date of application ynder the provisions of the

Ast;
(i) to (v)

the Controller may make an order directing the tenant to pui the
landlord in possession of the building or rented land and if the Con-
troller is not so satisfied he shall make an order rejecting the
application:

Provided that the Controller may give the tenant a reasonable
time for putting the landlord in possession of the building or rented
land and may extend such time so as not to exceed three months in
the aggregate.

* ® %

2. Puran Chand, respondent 2 herein is the tenant in possession of a
shop building owned by Smt Parmeshwari Devi. An application was filed
by Smt Parmeshwari Devi against her son-in-law, Ram Kumar, under
Section 13(2) of the Act for ejectment on the ground of non-payment of
rént alleging that Ram Kumar was in possession of the shop in question
as tenant. While Ram Kumar conceded the claim, Puran Chand got him-
self impleaded in the proceedings and contested the matter asserting that
he was the direct tenant in possession of the building and there had been
no arrears of rent. The Controller dismissed the application finding that
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Ram Kumar was not the tenant and respondent 2 is in possession as
tenant and holding the view that the landlord could not be allowed to
seek an ejectment order through dubious means by arraying only the per- g
son with whom there existed no relationship as landlord and tenant. The
appellate authority confirmed the order. The revision preferred by the _
landlord was dismissed by the High Court. The appellants are the legal
representatives of Smt Parmeshwari Devi.

3, Shri Rajinder Sachar, learned counse] for the appellants gons @
tended that the courts below have not correctly appreciated the scope of
the relevant provisions in the Act in rejecting the application and in a
case where the tenant has failed to pay or tender the rent as required
under the proviso fo clause (Z) of sub-section (2) of Section 13 of the Act,
the ground of non-payment of rent enuthng the landlord to'an order of ©
ejectment is clearly provided. It is, therefore, submitted that when
respondent 2 has npt paid the rent for the period in question ever during
the pendency of tife proceedings, the appellants are entitled to an order
in their favour. A&ording to the learned counsel, it is not necessary for
the appellants to specifically allege that respondent 2 was the tenant or
that he defaulted t‘he payment of rent and seek an order of ejectment
_against him by ad mendment of the application for granting such relief
and the view held by the High Court to the contrary is erroneous.

4, We are no;fimpressed by this argument. We have referred to the
relevant provisionjin the statute which requires the landiord who seeks
eviction of the tenant in possession to make an apphcatxon in this behalf.
The application contemplated under the section is one for a direction to
the tenant to put the landlord in possession. The application has to be
sustained on any one of the grounds specified in sub-section (2) of Sec-
tion 13 of the Act. When a specific allegation is made that the tenant is
in arrears, the tenant is given an opportunity to pay or tender the rent
within the stipulated time and avoid an order of ejectment. In a case
where the real tenant is not proceeded against in the manner required
under Section 13 and proceedings are instituted against another person
suppressing the real facts, the landlord cannot succeed simply because
the real tenant in possession is brought on record as a necessary party by
the order of the court. The tenant so impleaded in the absence of a
definite allegation of non-payment of rent by him is not under obligation
to pay or tender the rent stated to be in arrears in terms of the provisoto  p
clause (i), so long as the landlord does not accept him as the tenant or
seek even alternatively direction against him. It is more so in a case
where the landlord had in earlier proceedings admitted the possession of
the tenant and was well aware that an effective order without the tenant
being on the party array would not be given. It is only when:the landlord
seeks an order directing the tepant to put him in possession on the
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ground of non-payment of rent and the tenant is called upon to answer
the claim, the occasion for the tenant to pay the arrears of rent arises.
When the tenant is not proceeded against in that manner, and an
application is made against one who is neither the tenant nor the person
in possession, the Controller is justified in rejecting the application. A
party cannot be granted a relief which is not claimed, if the circumstances
of the case are such that the granting of such relief would result in
serious prejudice to the interested party and deprive him of the valuable
rights under the statute. In an action by the landlord the tenant is
expected to defend only the claim made against him and if a cause of
action arises to the.landlord on the basis of the plea set up by the tenant,
in such action, it is necessary that the landlord seeks to enforce that
cause of action in the same proceedings by suit at the amendment or by
separate proceedings to entitle the landlord to relief on the basis of such
cause of action. The principle that the court is to mould the relief taking
into consideration subsequent events is not applicable in such cases.

5. The appellants herein have even when respondent 2 applied for
getting himself impleaded as a party in the proceedings directed against
respandent 1, Ram Kumar, refuted the claim respondent 2 is the tenant.
They did not amend the petition or seek eviction of respondent 2,

though the court ordered respondent 2 to be brought on record as a
‘necessary party. In the earlier proceedings, the landlord had conceded

the possession of respondent 2 and had alleged that he is 2 sub-tenant
under Ram Kumar. The question of substenancy was not decided in that
suit. Having known that respondent 2 is in actual possession of the build-
ing, the appellants in the present proceedings only sought eviction of
Ram Kumar from the premises. Respondent 2 by getting himself
impleaded in the proceedings cannot be considered to have agreed to
suffer ejectment. The appellants could get an order against respondent 2

.only on a proper application in that behalf as provided under the statute’
"and not in the present action. The decision in Buta Singh v. Banwari Lal',

relied on by Mr Sachar has no bearing on the facts of the present case.
We find the case has been overruled by the Division Bench of the Punjab
and Haryana High Court in Sukhdev Raj v. Rukmani Devi®. In the latter
case, the question whether the sub-tenant can be ordered to be ejected
for non-payment of arrears of rent when he claims to be direct tenant
under the landlord even when the landlord has not sought his ejectment
on that ground was answered by the High Court thus: (from headnote)

“The question of his ejectment on the ground of non-payment
of rent, however, stands on a different footing. As the landlord
never accepted the alleged sub-tenant as his tenant nor sought his

1 (1984) 86 Punj LR 556 (P&H)
2 (1988) 1 Punj LR 679 (P&H)
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ejectment on the ground of non-payment of rent, his ejectment, if
ordered on the ground of non-payment of rent, would certainly
prejudice the rights of the sub-tenant who never got a chance to
avail the opportunity granted under the statute to tender the rent on
appearance inthe court. Moreover, even if he had offered to tender
the rent. So, the rule appears to be well established that the plaintiff
cannot be givén any relief contrary to his case on the admission of
the defendantf it is going to cause prejudice and injustice to the lat-
ter.” g N

6. We find no-fnerit in the appeal which is accordingly dismissed. In

the circumstances’ Q'f the case, we make no order as to costs.

»

’ ; (£991) 1 Supreme Court Cases 446
(BEFORE L.M. SHARMA AND J.S. VERMA, J1.}
STATE OF ORISSA AND ANOTHER .. Appellants;
' Versus

UCHHABA PRADHAN .. Respondent.
Civil Appeal No. 1790 of 1987", decided on November 27, 1990

Arbitration Act, 1940 — Sections 14 and 29 — Award of interest — Non-
speaking award — Inclusion of questien of interest in the reference to the
arbitration not disputed — Held, court cannot presume that arbitrator had
illegally allowed interest on equitable considerations )

Held :

Though it was permissible to the arbitrator to have awarded interest only
if there was an agreement to pay. interest or there was usage of trade having the
force of law or some other provision of substantive law which entitled the
respondent 1o interest, but as the award in this case was not a speaking one and
it was nowhere suggested that the question of interest was not included in the
reference, it cannot be presumed that the arbitrator included the claim of inter-
est in his award illegally or on considerations which are not relevant for his
decision. . (Para3)

Arbitration Act, 1940 — Sections 14 and 29 — Award of interest — Where
reference made before coming into force of Interest Act, 1978 arbitrator had no

jurisdiction to award interest for subsequent period . (Parad)
Executive Engineer (Irrigation), Balimela v. Abhaduta Jena, (1988) 1 SCC 418, referred 10
Appeal dismissed . R-M/T/10375/C

Advocates who appeared in this case :
A.K Panda, Advecate, for the Appellants; ’
P.N. Misra, Ajay K. Jha and P.K. Jena, Advocates, for the Respondent.

The Judgment of the Court was delivered by ‘:

SHARMA, J.— This appeal by the State of Orissa agairist the judg-
ment of the High Court arises out of a proceeding for making an award

+ From the Judgment and Order dated January 14, 1987 of the Qrissa High Qun in
M.A. No. 376 of 1983 : ‘
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(1999) 5 Supreme Court Cases 50
(BEFORE M. JAGANNADHA RAO AND UMESH C. BANERJEE, J1)
RAM JANKIJEE DEITIES AND OTHERS .. . Appellants;
Versus
STATE OF BIHAR AND OTHERS " .. Respondents.

Civil Appeal No. 107 of 1992, decided on May 11, 1999
A. Hindu Law — Religious and Charitabie Endowments — Idol or
deity — Concept of — Test is not whether the deity is recognised by any
particular school of Agma Shastras but whether people believe in the deity’s
religious efficacy —- God is formless and shapeless and it is only the human
concept and consecration which gives it form — Consecration of the image
— How to be performed — Kinds of images — Swayambhu and Pratisthita

B. Hindu Law — Religlous and Charitable Endowments — idol or
deity — Is a juridical person capable of holding property — Two deities
Ram Jankijee and Thaker' Raja consecrated and landed property
separately dedicated and jpossession thereof given to them through shebaits
— The deities located in two separate temples situated within the area of the
land — Heid, they must be treated as separate juridical persons and
therefore were entitled to two units of land for the purposes of Bikar Land
Reforms (Fixation of Ceiling Area and Acguisition of Surplus Land) Act,
1961 (12 of 1962) — Tenancy and Land Laws — (‘e:hng on land — Idol or
deity — Entitlement of

C, Practice and Procedure - Precedents - Smgle Judge of High Court
— While deciding an issue, he should look into the records and refer te
earlier order of Division Bench of the same High Court on the same issue, if

any — This is a mattér of judiclal propriety, not mendatory requirement

A Mahant executed two registered deeds dedicating landed property to the
extent of 81.14 acres to deities Ram Jankijee and Thakur Raja. Both the deities
were separately given possession on the property through shebaits. The deities
are located in twp separate temples situated within the area of the land. After the
death of the Mahant, Petitioner 3 became the shebait of both the deities. The
properties of the deities were also duly registered and enlisted with the Religious
Trust Board and the same are under the control and guidance of the Board. On
the basis of an enquiry report, the Deputy Collector in the matier of fixation of
ceiling area by his order dated 18-11-1976 allowed two units to the deities on the
ground that there are two temples to whom lands were gifted by means of
separate registered deeds of samarpannamas and declared only 5 acres as excess
land to be vested on to the State, But the Collector of the District passed an order
recording therein that the entitlement of the trust would be one unit only. The
revision petition subsequcm thereto was rejected though on the ground of being

hopelessly barred by the laws of limitation. Against the order of the Member
Board of Revenus, wherein the rights and contentions of the petitioners to hold
two units for iwo Separate deities were rejected, the petitioner moved writ
petition in the High-Court for quashing of the orders passed by the Collector and
the Member Board Qf Revenue. The High Court on 19-11-1984 allowed the writ

+ From the Judgmem and Qrder dated 23-5-1991 of the Patna High Court 1n C.W. No. 5020 of
1984

. v

SR
:
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petition and grénzed the relief of two units as claimed by the petitioner. The
judgment of the Wigh Court became final and binding between the parties, there
being no appeal’ therefrom. The High Court by its order dated 19-11-1984
observed: “Undéj the Hindu law images of the deities are juristic entities with
the capacity of ‘mceiving gift and holding property. As such, when the gift is
directly to an jdgl, each idol or deity holds it in its own right to be managed
either by separaté managers or by 2 common manager....” ;

Subsequently however after about two years a writ petition was filed before
the Supreme Coprt under Article 32 wherein one Badra Mahato prayed for
issuance of a mandatory order as regards the allotment order in his favour. The
Supreme Court, however, remitted the matter to the High Court with a direction
that the petition before the Supreme Court be treated as a review petition before
the High Court and be disposed of accordingly. In terms of the direction of the
Supreme Court the Division Bench of the High Court directed that the matter
shouid be placed before the Division Bench on 23-11-1987 subject to any part-
heard matter and on 25-11-1987 the review petition was allowed and the order
dated 19-11-1984 was’ recalled. The matter was however directed to be listed
before the appropriate Bench on 4-12-1987. The matter was not however placed
in the list or heard for over two years and finally the matter came up for hearing
before a Single Judge who in turn rejected the contention of the petitioner. The
Single Judge observed: :

.~ "..-The image of the deity is to be found in Shastras. ‘Raja Rani’ is not

known to Shastras. It is unknown in the Hindu pantheon. It is a particular image

which is a juristic person, Idol is again an image of the deity, There cannot b6 a

dedication to any name or image not recognised by the Shastras. Here, in the

present case, the petitioners assert that the dedication is to both the deities ‘Raja

Rani' but none of these have been recognised by the Shastras.”

On behalf of the appellant it was contended that there was a Division Bench
judgment recording therein the entitlement of the appellants to exemption and
Judicial propriety required the Single Judge to follow binding precedent of an
earlier Division Bench judgment from the same High Court and more so, in the
sarne matter. The issue as a matter of fact according to the appellant was no
longer res integra and open for further discussion but the Single Judge went on
to decide the issue once again notwithstanding the earlier finding as regards the
idols’ entitlement. Apart from the judicial propriety, the judgment of the Single
Judge was aldo eriticised on the protind of Being not sustanable as per
provisions of the Hindu law, Question was whether “Ram Jankijee™ and “Raja
Rani” can be termed to be Hindu deities and separate juristic entities. The
general question which arose was whether a deity being consecrated by
performance of appropriate ceremonies having a visible image and residing in its
abode is to be treated ‘as a juridical person for the purpose of the Bihar Land
Reforms (Fixation of Ceiling Area and Acquisition of Surplus Land) Act, 1961?
Allowing the appeal :

Held : : :
Images according to Hindu authorities are of two kinds: the first is known as
swayambhu or self-existent or self-revealed, while the other is pratisthita or
established. A swayambhu or self-revealed image is a product of nature and it is
anadi or without any beginning and the worshippers simply discover its
existence and such images do not require consecration or pratistha but a man-
mads image isquires conseeration, This man-made image may be painted on a
wall or canvas, While usually an idol is consecrated in a temple, it does not
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appear to be an essential condition. If the people believe in the temples’ religious
efficacy no other requirement exists as regards other areas. It is not a particular
image which is a juridical person but it is a particular bent of mind which
consecrates the image. : (Paras 14 to 16)

Padma Purana, B.K. Mukherjea — Hindu Law of Religious and Charitable Trusts, Sth
Edn., relied on . .

Addangi Nageswara Rao v. Sri Ankamma Devatha Temple, (1973) 1 AWR 379 (AP);
Bhupati Nath Smrititirtha v. Ram Lal Mairra, ILR (1909) 37 Cal 128 ; 14 CWN 18,
approved : :

Board of Commrs. for H.R.E. v, Pidugu Narasimham, (1939) 1 MLJ 134 : AIR 1939 Mad
134; T.R.K. Ramaswami Servai v. Board of Commrs. for the H.R.E., ILR 1950 Mad 799;
Venkaiaramana Murthi v. Sri Rama Mandhiram, (1964) 2 An WR 457 (DB); Poohari
Fakir Sadavarthy v. Commr, H.R. & C.E., AIR 1963 SC 510 : 1962 Supp (2) SCR 276,
cired ;

God is omnipotent and omniscient and its presence is felt not by reason of a
particular form or image but by reason of the presence of the omnipotent. It is
formless, it is shapeless and it is for the benefit of the worshippers that there is
manifestation in the images of the suprerae being, It is the human concept of the
Lord of the Lords —it is the human vision of the Lord of the Lords. How one
sees the deity, how one feels the deity and recognises the deity and then
establishes the same in the temple depends upon however performance of the
consecration cerémony. The Shastras do provide as to how to consecrate and the
usual ceremonies of sankalpa and utsarga shall have to be performed for proper
and effective dedication of the property to a deity and in order to be termed as a
juristic person. It is customary that the image is first carried to the snan mandap
and thereafter the founder utters the sankalpa mantra and upon completion
thereof the image is. given a bath with holy water, ghee, dahi, honey and rose
water and thereafter the oblation to the sacred fire by which the pran pratistha
takes place and the aternal spieit is infused in that particular idol and the 1mage 1s
then taken to the temple itself and the same is thereafter formally: dedicated to
the deity. A simple piece of wood or stone may become the image or idol and
divinity is attributed to the same. In the conception of Debutter, two essential
ideas are required tp be performed: in the first place, the property which is
dedicated to the deity vests in an ideal sense in the deity itself as a juristic person
and in the second place, the personality of the idol being linked up with the
natural personality of the shebait, being the manager or being the Dharamkarta
and who is entrusted with the custody of the idol and who is responsible
otherwise for preservation of the property of the idol. (Para 19)

Hindu law recogpises a Hindu idol as a juridical subject being capable in
law of holding propefty by reason of the Hindu Shastras following the status of a
legal person in the.same way as that of a natural person. (Para 11)

Pramarha Nath Mz{ll{;_':k v. Pradyumina Kumar Mullick, (1925) 52 1A 245, relied on
Rambrahma Chartérjge v. Kedar Nath Banerjee, (1922) 36 CLJ 478, 483, cited

On the factual ®ore there are temples — in one there is “Jankijee” and in
the second there is Raja Rani” but the deity cannot be termed to be in a fake
form and this concept of introduction of a fake form, it appears, is a misreading
of the provisions of Hindu law texts. What is required is human consecration and
in the event of fulfilment of the rituals of consecration, divinity is presumed.
Even though admittedly there are two idols, but the Single Judge thought it fit to
ascribe one of them as fake, which is wholly unwarranted an observation and the
finding devoid of dany merit whatsoever. The factum of two idols cannot be
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denied and as such question of deprivation of another ynit to the second idol
does not and cannot arise. Under the provisions of the Bihar Land Ceiling Act in
the event there are two idols capable of being ascribed juridical personality, two
units ought to be granted rather than one as has been effected by the Single
Judge. i ! (Para 20)
Lakshmi Narain v. State of Bihar, 1978 BBCJ 489 : AIR 1978 Pat 330 : 1978 BLIR 671,
approved
Petitioners 1 and 2, the two deities, are entitled to individual grant and thus
entitlament for two units to be noted in the records of the (Government and
exemption of 75 acres total land only would be made available to the petitioners
and the balance 5 acres of land be made available to the Government and the
State Government would be at liberty to deal with the abovenated five acres of
land in accordance with the law. ; (Para 24)

Suggesied Case Finder Search Text (inter aha) :
hindu (idol or deity)

Advocates who appeared in this case :
D. Goburdhun, Advocate, for the Appellants;
B.B. Singh, Advocate, for the Respondent.
Jitendra Sharma, Senior Advocate (Ms J. Ahmed and P. Gaur, Adyocates, with him)
for Respondents 6 t0 27.
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The Judgment of the Court was delivered by

BANERJEE, J.—"The core question that falls for consideration in this
appeal, by the grant of special leave, is whether a deity being consecrated by
performance of appropriate ceremonies having a visible image and residing
in its abOfie is to be reated 2s a juridical person for the purpose of the Bihar
Land Reforms (Fixation of Ceiling Area and Aequisition of Sutplus Land)
Act, 1961 (Bihar Act 12 of 1962). ,

2. On a reference (o the factual backdrop, the records depict that one
Mahanth Sukhram Das did execute two separate deeds of dedication in
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December 1950, and duly registered under the Indian Registration Act,
dedicating therein the landed. properties to the deities “Ram Jankijee”
(Appellant 1) and Thakur Raja (wrongly described in the records of the High
Court as “Raja Rani”) (Appellant 2). Both the deities were separately given
the landed property to the extent of 81.14 acres of land and in fact were put
in possession through the shebaits. After however the death of the aforesaid
Mahanth Sukhram Das, Petitioner 3 became the shebait of both the deities.
The properties of the deities were also duly registered and enlisted with the
Religious Trust Board and the same are under the control and gmdance of
the Board. ' »

3. Be it noted that both “Ram Jankijee” and “Raja Rani” (for
convenience sake since the High Court referred to the deity as such in place
and stead of Thakur Ra]i) are focated in two separate temples sltuated within
the area of the land.-

4, On the basis of an enquiry report, the Deputy Collector in the matter
of fixation of ceiling area by his order dated 18-11-1976 in Ceiling Case No.
222/76-77 allowed two units to the deities on the ground that there are two
temples to whom lands were gifted by means of separate registered deeds of
samarpannamas and.deciared only 5 acres as excess land to be vested on to
the State. The Collector of the District however came to a different
conclusion to the.effect that mere existence of two temples by itself cannot
be said to be a grmmd for entitlement of two separate units under the Act,
since the entire proyeny donated to the two units is being managed by a
committee formed upider the direction of the Religious Trust Board and prior
conferment of the managerial right on only one person and there being 1o
evidence on recorﬂj,{o show that the property donated to the deities are to be
managed separately; -having separate account, question of recommendation
for exemption undét-Section 5 and entitlement of two units would not arise.
As a matter of fact,the Coliector passed an order recording therein that the
entitlement of theftrust would be one unit only. The revision petition
subsequent thereto ‘however was rejected though on the ground of being
hopelessly barred by the laws of limitation.

5. The recordsdepict that against the order of the Member Board of
Revenue, wherein the rights and contentions of the petitioners to hold two
units for two separate deities were rejected, the petitioner moved the Patna
High Court in Writ Petition No. 5020 of 1984 for quashing of the orders
passed by the Collector and the Member Board of Revenue, The record
further depicts that the High Court on 19-11-1984 allowed the writ petition
and granted the relief of two units as claimed by the petitioner. The
judgment of the High Court became final and binding between the parties by
reason of the factum of there being no appeal therefrom.

6. Subsequently however after about two years a writ petition was filed
before this Court under Article 32 of the Constitution being Civil Writ No.
32563 of 1985 (Badra Mahato v. State of Bihar) wherein one Badra Mahato

prayed for issuance of a mandatory order as regards the allotment order in
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favour of the petitioner (the aforesaid Badra Mahato). This Court, however,
remitted the matter to the High Court with a direction that the petition before

a this Court be treated as a review petition before the High Court and be
disposed of accordingly. :

7. On 21-10-1987 in terms of the direction of this Court the Division

Bench of the High Court directed that the matter should be placed before the
Division Bench on 23-11-1987 subject to any part-heard matter and on
25-11-1987 as the chronology depicts the review petition was allowed and

b the order dated 19-11-1984, was recalled. The matter wag however directed
10 be listed before the appropriate Bench on 4-12-1987. The matter was not
however placed in the list or heard for over two years and finally the mater
came up for hearing before the learned Single Judge who in turn has rejected
the contention of the petitioner and hence the appeal before this Court.

8. Before proceeding with the matter any further, it would be convenient
€ to note that while on a review of the order, the Division Bench of the High
Court has been pleased to recall its earlier order dated 19-11-1984, but the
observations pertaining to the entitlement of two idols seems to be apposite.
The High Court in its order dated 19-11-1984 observed:

«... This aspect of the matter has been considered by a Bench of this

Court in the case of Lakshmi Narain v. State of Bihar! where it has been
pointed out that once endowment is separate in the names of separate
deities the legal ownership under the endowment vests in the idols; the
matter would have been different if the endowment was to any math in
which there were two deities. From the order of the learned Collector
itself it appears that the two endowments were made in'the name of the
two deities on whose behalf claims have been made. It is settled by
several pronouncements of the Judicial Committee that under the Hindu
law images of the deities are juristic entities with the capacity of
receiving gift and holding property. As such, when the gift is directly to
an idol, each idol or deity holds it in its own right to be managed either
by separate managers or by a2 common manager....” :

f 9. It is on this score that Mr Goburdhun, the learned advocate appearing
in support of the appeal very strongly criticised the judgment of the learned
Single Judge both on the count of not being sustainable as per the provisions
of Hindu law as also on the question of propriety. :

- 16, Mr Goburdhur coitended that there is a Division Bench judgment
recording therein the entitlement of the appellants to exemption and judicial

g Propriety requires one learned Single Judge to follow a binding precedent of
an earlier Division Bench judgment from the same High Court and more so,
in the same matter. The issye as a matter of fact according to Mr Goburdhun
was no longer res integra and open for further discussion but the learned
Single Judpe weht an 2 decide the 1sstie once agdin notwithstanding the
earlier finding as regards idols’. entitlement..We are constrained to record

h that we find some justification for such a criticism. It is true that the earlier

1 1978 BBCJ 489 : AIR 1978 Pat 330 : 1978 BLIR 671

"-'Q_'f: .'-4 -
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DIVISIOn Bench’s order stands recalled and strictly speaking there may not
be any necessity to refer to the same, but when there was an existing order of
the Division Bench, judicial propriety demands that the learned Single Judge
dealing with the matter ought to have referred to the same, more so when a
contra view is being expressed by the learned Judge. It is a matter of judicial
efficacy and propricty though not a mandatery requirament of law. The court
while deciding the issue ought to look into the records as to the purpose for
which the matter has been placed before the court. We are rather at pains to
record here that jydicial discipline ought to have persuaded the learned
Single Judge not te. dispose of the matter in the manner as has been done,
there being no reference even of the earlier order.

11. Before preceedmg with the matter any further apropos the judgment
under appeal, it Would be convenient to note however that Hindu law
recognises a Hindi%idol as a juridical subject being capable in law of holding
property by rcason« of the Hindu Shastras following the statds of a legal
person in the same Way as that of a natural person. The Privy Council in the
case of Pramatha’ Nath Mullick v. Pradyumna Kumar Mullick? observed:

“One of the questions emerging at this point, is as to the nature of
such an idol; aad the services due thereto. A Hindu idol is, according to
long- estabhshe;i authority, founded upon the rehgxous customs of the
Hindus, and thé recognition thereof by courts of law, a ‘juristic entity’. It
has a juridical status with the power of suing and being sued. Its interests
are attended to by the person who has the deity in his charge and who is
in law its manager with all the powers which would, in such
circumstances, ‘on analogy, be given to the manager of the estate of an
infant heir. It is unnecessary to quote the authorities; for this doctrine,
thus simply stated, is firmly established.

A useful narrative of the concrete realities of the position is to be
found in the judgment of Mukerji, J. in Rambrafima Chasterjee v, Kedar
Nath Banerjee3: ‘We need not describe here in detail the normal type of
continued worship of a consecrated image — the sweeping of the
temple, the process of smearing, the removal of the previous day’s
offerings of flowers, the présentation of fresh flowers, the respectful
oblation of rice with flowers and water, and other like practices. It is
sufficient to state that the deity is, in short, conceived as a living being
and is treated in the same way as the master-of the house would be
treated by his humble servant. The daily routine of life is gone through
with minute accuracy; the vivified image is regaled with the necessaries
and luxuries of life in due succession, even to the changing of clothes,
the offering of cooked and uncooked food, and the retirement to rest.’

The person founding a deity and becoming responsible for these
duties is de facto and in common parlance called shebait. This
responsibility is, of course, maintained by a pious Hindu, either by the

2 (1925) 521A 245
3 (1922) 36 CLJ 478, 483
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personal performance of the religious rites or — as in the case of Sudras,

to which caste the parties belonged — by the employment of a Brahmin

priest to do so on his behalf. Or the founder, any time before his death,

or his successor hke\mse, may confer the office of shebait on another.”

12. The only question that fails for consideration is whether “Ram
Jankijee” and “Raja Rani” can be termed to be Hindu deities and separate
juristic entities and it is on this score the learned Judge in the judgment

under appeal observed:
.. The image of the deuy is to be found in Shastras. ‘Raja Rani’ is

not known to Shastras. It is unknown in the Hindu pantheon. It is a

particular image which is a juristic person. Idol is again an image of the

deity. There cannot be a dedication to any name or image not recognised
by the Shastras. Here, in the present case, the petitioners assert that the
dedication is to both the deities ‘Raja Rani’ but none of these have been

recognised by the Shastras. .

% * *
11, The petitioners contended that Raja Rani are the deities under the

Hindu pantheon. The Upanishads are the highest sacred books of the

Hindus. It was admitted that in' Kaushitaki-Brahamana: Upamshad IInd

Chapter, ‘sloka 1’ as translated in Hindi by Pt. Sriram Sharma Acharya,

in the book styled as 108 Upanishads, the following has been said:

‘It is the statemnent of Rishi Kaushitaki that soul is God and the
soul God is imagined as a king and the sound is his queen.’
12. The above translation has been seriously challenged by the
. respondents pargha-holders.

It may be noticed that Pt. Sriram Sharma Acharya is ot an authority

on the subject....

We are afraid the entire approach of the learned Single Judge was on a total
misappreciation of the principles of Hindu law.

13. Divergent are the views on the theme of images or idols in Hindu
law. One schoo! ‘propagates God having swayambhu images or consecrated
images; the other school 12ys down God 48 emnjpotent and omniscient and
the people .only worship the eternal spirit of the deity and it is only the
manifestation or the presence of the deity by reason of the charm of the
mantras. .

14. Images according to Hindu authorities are of two kinds: the first is
known as swayambhu or self-existent or self-revealed, while the other is
pratisthita or established. The Padma Purana says: “The image of Hari
(God) prepared of stone, earth, wood, metal or the like and established
according to the rites laid down in the Vedas, Smritis and Tantras.is called
the established images .. where the self-possessed Vishnu has placed
himself on earth in stone or wood for the benefit of mankind, that is styled
the self-revealgd.” (B.K. Mukherjea — Hindu Law of Religious and
Charitable Trusts, 5th Edn.) A swayambhu or self-revealed image is a

e
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product of nature: and it is anadi or without any beginning and the
worshippers sxmply ‘discover its existence and such images do not require
consecration or praastha but a man-made image requires consecration. This
man-made image thay be painted on a wall or canvas. The Salgram Shila
depicts Narayana being the Lord of the Lords and represents Vishnu
Bhagwan. It is a shifa — the shalagram form panakmg the form of Lord of
the Lords, Na.rayang and Vishnu.

15. It is further’to be noticed that while usually an idol is consecrated in
a temple, it does ot appear to be an essential condition. In this context
reference may alsotbe made to‘a decision of the Andhra Pradesh High Court
in the case of Adddngi Nageswara Rao v. Sri Ankamma Devatha Templé®.
The High Court in para 6 of the Report observed:

“6. The next question to be considered is whether theré is a temple
in existence. ‘Témple’ as defined means a place by whatever designation
known, used as:a place of public religious worship, and dedicated to, or
for the benefit of or used-as of right by the Hindu community or any
section thereof as a place of public religious worship. That is the
definition by the legistature to the expression ‘temple’ in Act 2 of 1927,
Act 19 of 1951 and Act 17 of 1966. Varadachariar, J., sitting with
Pandrang Row, J., in Board of Commrs. for HR.E, v. Pidugu
Narasimham® construing the expression ‘a place of public religious
worship’ observed:

‘{T]he test ts not whether it conforms to any pamcula.r school of

-Agama Shastras. The question must be decided with reference to the

view of the class of people who take part in the worship. If they

believe in its religious efficacy, in the sense that by such worship
they are making themselves the object of the bounty of some
superhuman power, it must be regarded as “religious worship”.’

To the same effect was the view expressed by Viswanatha Sastry, J.,
in TR.K. Ramaswami Servaiv. Board of Commrs. for the H.R.E.5:

“The presence of an idol, though it is an invariable feature of

Hindu temples, is not a legal requisite under the definition of a

temple in Section 9(12) of the Act. If the public or that section of the

public who go for worship consider that there is a divine presence in

a particular place and-that by offering worship there they are likely

to be the recipients of the blessings of God, then we have the

¢ssential features of 4 temiple 4s defined 1n the Act.’

A Division Bench of this Court consisting of Justice Satyanarayana
Raju (as he then was) and Venkatesam, J., in Venkataramana Murthi v.
Sri Rama Mandhiram’ observed that the existence of an idol and a
dhwajasthambham are not absolutely essential for making an institution

4 (1973) | AWR 379 (AP)

5 (1939) 1 MLJ 134 : AIR 1939 Mad 134
6 ILR 1950 Mad 799

7 (1964} 2 An WR 457 (DB)
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a temple and so long as the test of public religious worship at that place

is satisfied, it answers the definition of a temple.

a Their Lordships of the Supreme Court in Poohari Fakir Sadavarthy

v. Commz, H.R. & C.E8 held:

‘A religious institution will be a temple if two conditions are
satisfied. One is that it is a place of public religious worship and the
other is that it is dedicated to, or is for the benefit of, or is used as of
right by the T—Iindu community, or any section thereof, as a place of

b religious worship.”

To constitute a temple it is enough if it is a place of public religious
worship and if the people believe in its religious efficacy irrespective of
the fact whether there is an idol or a structure or other paraphernalia. It
is enough if the devotees or the pilgrims fee! that there is some
superhuman power which they should worship and invoke its blessings.”
16. The observations of the Division Bench has been in our view true to

the Shastras and we do iend our concurrence to the same. If the people

believe in the temples’ religious efficacy no other requirement exists as
regards other areas and the learned Judge it seems has completely
overlooked this aspect of the Hindu Shastras — in any event, Hindus have in

g the Shastras “Agni” Devta, “Vayu” Devta — these deities are shapeless and
formless but for every ritual Hindus offer their oblations' before the deity.
The ahuti t0 the deity is the uitimate — the learned Single Judge however
was pleased not to put any reliance thereon. It is not a- particular image
which is a juridical person but it is a partlcular bent of mind which
consecrates the image.

e 17. One ca,rdmax principle underlying idol worship ought to be borme in
mind

“that whichever God the devotee might choose for purposes of worship
and whatever image he mlght set up and consecrate with that ob)ect the
image represents the Supreme God and nen¢ else, There is no
superiority - or inferiority amorngst the different Gods. Siva, Vishny,

f Ganapati or Surya is extolled, each in its turn as the creator, preserver

and supreme lord of the universe. The image simply gives a name and

form to thé formless God and the orthodox Hmdu idea is that conception
of form is pnly for the benefit of the worshipper and nothing else”.

(B.K. Mukherjea — Hindu Law of Religious and Charitable Trusts, Sth

Edn) ,

Y 18. In thisicontext reference may also be made to an earlier decision of
the Calcutta High Court in the case of Bhupati Nath Smrititirtha v. Ram Lal
Maitra® whereiy Chatterjee, J. (at p. 167) observed:

“A Hm.du does not worship the ‘idol’ or the material body made of
¢lay or gom or other substance, as 2 mere glancc at thc mantras and

8 AIR 1963 sc :no 1962 Supp (2) SCR 276
9 ILR (1909) 37ca1 128 : 14 CWN 18
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prayers will shdw. They worship the eternal spirit of the deity or certain
attributes of the same, in a suggestive form, which is used for the
convenience of contemplation as a mere symbol or emblem. It is the
incantation of .¢ie mantras peculiar to a particular deity that causes the
manifestation or presence of the deity or, according to some, the
gratification of the deity.” !

19. God is omnipotent and omniscient and its presence is felt not by
reason Of a particular form or image but by reason of the presence of the
omnipotent. It is formless, it is shapeless and it is for the benefit of the
worshippers that there is manifestation in the images of the supreme being.
“The supreme being has no attribute, which consists of purespirit and which
is without a second being i.e. God is the only being existing in’reality, there
is no other being in real existence excepting Him” — (see in this context
Golap Chandra Sarkar, Sastri’s Hindu Law, 8th Edn.). It is the human
concept of the Lord of the Lords — it is the human vision of the Lord of the
Lords. How one sees the deity, how one feels the deity and recognises the
deity and then establishes the same in the temple (sic depends) upon
however performance of the consecration ceremony. The  Shastras do
provide as to how to consecrate and the usual ceremonies of sankalpa and
utsarga shall have to be performed for proper and effective dedication of the
property to a deity and in order to be termed as a juristic person. In the
conception of Debutter, two essential ideas are required to be performed: in
the first place, the property which is dedicated to the deity vests in an ideal
sense in the deity itself as a juristic person and in the second place, the
personality of the idol being linked up with the natural personality of the
shebait, being the manager or being the Dharamkarta and who is entrusted
with the custody of the idol and who is responsible otherwise for
preservation of the property of the idol. The Deva Pratistha Tatwa of
Raghunandan and Matsya and Devi Puranas though may not be uniform in
their description as to how pratistha or consecration of image does take place
but it is customary that the image is first carried to the snan mandap and
thereafter the founder utters. the sankalpa- mantra and upon completion
thereof the image is given a bath with holy water, ghee, dahi, honey and rose
water and thereafter the oblation to the sacred fire by which the pran
pratistha takes place and the eternal spirit is infused in that particular idol
and the image is then taken to the temple itself and the same is thereafter
formally dedicated to the deity. A simple piece of wood or stone may
become the image or idol and divinity is attributed to the same. As noticed
above, it is formless, shapeless but it is the human concept of a particular
divine existence which gives it the shape, the size and the colour. While it is
true that the learned Single Judge has quoted some eminent authors but in
our view the same does not however lend any assistance to the matter in
issue and the principles of Hindu law seem to have been totally misread by
the learned Single Judge. ‘

20. On the factual score there are-temples — in one there is “Jankijee”
and in the second there is “Raja Rani” but by no stretch of imagination, the
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deity can be termed to be in a fake form and this concept of introduction of a
fake form it appears is a misreading of the provisions of Hindu law texts.

a What is required is human consecration and in the event of fulfilment of the

rituals of consecration, divinity is presumed. There cannot be any fake deity:
the whole concept of Hmdu law seems to have been mxsplaced by the High
Court.

21. In more or less a smnlar situation the Patna High Court in the case of
Lakshmi Narain v. State of Bihar! observed:

b " “5.1In this Court Mr Balbhadra Pd. Singh, learned counsel appearing
in support of the application, strongly contended that the Revenue
Authorities have entirely misdirected themselves in allowing only one
unit to the petitioners under an erroneous impression that they being
installed in only one temple and there. bejng only one document of
endowment . in their favour, they could not get more than one unit.

¢ Learned counsel contended that as a matter of fact, all the four deities
were entitled to separate units in their own rights, notwithstanding the
fact that no specified properties were endowed to them separately and

that the endowment was made in their favour jointly.

d 9. On consideration of the facts of this case and the relevant position
in point of law, I come to the conclusion that all the four petitioners are
separate juristic entities, properties being endowed to them just like any
other humgn being. Learned counsel appearing for the respondents
rightly coneeded that had it been a gift to four individuals, they were
entitled to fbur units separately, each of them being a ‘landholder’ within
the meamng of clause (g) of Section 2 of the Act and entitled to a
separate ungt. If that be so, I do not see any reason for taking a view that
the positio#t should be different as the beneficiaries in this case are idols.
1t cQuld nov be comignded that all the four petitioners would constitute
one ‘famjly’ within the meaning of Section 2(ee) of the Act. The
definition-¢f ‘family’ in Section 2(ee) is as follows:
f : ‘,f-i'“amily” means and includes a person, his or her spouse and
minar ghildren.’
Even applfiing the above rigid test laid down in the Act, the first two
petitioners*namely, Shri Lakshmi Narayan and Shri Mahabirji must be
treated as separate units. And even assuming that the fourth petitioner,
namely, Shri Parbatiji is considered to be a spouse of the third petitioner
g namely, Shfi Shivajee, even then both these petitioners were entitled to
one unit. In that view of the matter, the petitioners were entitled to at
least three.units, being in the same position of Hindu coparceners and,
therefore, separate ‘landholder’ or ‘families’ in the eye of the law. The
petitioners had, however, claimed only two units' before the Revenue
Authorities. It is, therefore, not possible to grant them any larger relief
h of more than two units. Their purpose also will be served if only two
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units are allowed to thern as the surplus land declared in this case is a

little over 20 acres only.”

22. 1t is needless to poini out that even though admlttedly there are two
idols, but the learned Single Judge thought it fit to ascribe one of them as
fake, which in out view is wholly unwarranted an observation and the
finding devoid of any merit whatsoever. Quotations from English authors
unfortunately are totally misplaced and the meaning misappreciated. The
quotes are not appropriate .md not apposite, as such we refrain ourselves
from dilating thereon. - ¢

23. In the view as above, the factum of two idols cannot be denied and
as such question of deprivation of another unit to the second idol does not
and cannot arise. As regards the provisions of the statute, be it noted that
there is no amount of controversy involved that in the event there are two
idols eapable of being ascribed juridical personality, two units ought 1o be
granted rather than one as has been effected by the learned Single Judge.

24, We thus feel it expedient to record that Petitioners 1 and 2 (or
Thakur Raja as the case may be) are entitled to individual grant and thus
entitlement for two units to be noted in the records of the Government and
exemption of 75 acres taal land only would be made available to the
petitioners and the balance 5 acres of land be made available to the
Government and the State Government would be at liberty to deal with the
abovenoted five acres of land in accordance with the Jaw.

25. Since no other issue was raised before us, the appeal is allowed. The
order of the High Coun stands set aside and quashed. No order however as
to costs.

R

(1999) 5 Supreme Court Cases 62
(BEFORE A.P. MISRA AND N, SANTOSH HEGDE, JJ.) .
RAMESH CHAND BANSAL AND OTHERS . Appellants;

Versus

DISTRICT MAGISTRATE/COLLECTOR
GHAZIABAD AND OTHERS .. Respondents.

Civil Appeal No. 229 of 1997, decided on May 11, 1999

A. Stamp Act, 1899 — S. 75 and S. 47-A (as introduced in U.P. in 1969)
— U.P. Stamp Rules, 1942 — R, 340-A(a) — Power of Collector under, to
fix circle rates — Requirement of supplying biennial statement of circle
rates and average price of land etc., held, does not bar the Collector to give
such rates differently for two years — Moreover, in presence of material
indicating a regular pattern of increasing percentage of prices of land every
year, the Collector can validly refer in his biennial statement to such
increase in the following year — Hence, provision in impugned circular
stating that costs shown therein would automatically be deemed increased

t From the Judgment and Order dated 7-7-1995 of the Allahabad High Court in W.P, No. 781 of
1994 o

°% a0
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PART 19]  H. R, E. BOARD, MADRAS. v. NARASIMEAM 791

Appeal No. 276 of 1933.
Varadachariar and Pandrang Row, JJ.
. 15th February, 1838,

The BOARD OF Lommssxoums FOR THE Hmov RELIGIOUS
ENDOWMEN’TS MaDRAR, a;ppellmzt
v,
Pidugu NARASIMHAM and others © ... Respondents.
Madras Hizdu Religious Eadowments Act, S.9 ffz}-?emﬂe—Wo;jship of engient
heroes in o mantapame~Test of veligions worship—Belief of the worshippers in the
veligiovs efficacy of theiy worship and not conformance to agama sastras.

The tost to find out whother publio worship offerad at a parsicular place is
“religious worship” so as to make the place fall within the definition of a tem.
ple in the Madras Hindu Religious Endowments Act is not whether the worship
conforms §0 any paréicular school of Agama sastras but whether the olass of
people whao take part in the worship believe in its religious efficacy in the sense
of their making themselves the object of the bounty of some superhuman power
even though the objects of worship are gertain heroes who are said to have been
killed iu 2 war wagedin by-gone times, Though it may bs difficult to mark the
dividing line betwee:r‘a mere commemoration of the evest and a celebration of
worship, in the case pf heroes who are said to have lived several centuries ago
but have continued aH along fo be the subject of public homage, the performance
of nitya waivedhya deep[v'adkana. the offering of animal sacrifices and the distri-
bution of the offeringy amongst the assembled audierce carry {ke celebration

beyond the limite ot g more commemoration. The fact that wilys safvediye
deeparadhana is not rérfo*med all through the year but only for a few days inthe
year would not alter ‘the charectez of the institution especially where the wor-
ship has become suﬁ'weutly important to attract public endowments to the in.
smutlon. -

" Appeal againé& the deciee of the District Court pf Gentur in
O. S. No. 43 of 1928. '

M. P. V. Rajamannar for the Appelian.
Mr. S VenugogSala Rao for the Respondents,

JUDGMENT.,
(Delivered by Varadachariar, J).

This is ea appeal by the Madras Hindu Religious Endowments
Board against a decree setting aside a scheme framed by the Board
for the administration of an institution known as “Sri Virlu Alaya"
in Karampudi village, within the jurisdiction of the Guruzala District
Muneif's Court. The Board framed a scheme on the footing that the
institution was a “‘temple” within the meaning of the Madras Hindu
Religious Endowments Act. The plaintiff, who sometimes called
himself the Dharmakartha of the institution, instituted the suit for a
declaration that the institution was not a temple within the meaning
of the Aet and that therefore the Board had no jurisdiction to frame
a scheme in respect of its administration. The learned Distriet Judge
held that the worship carvied on in the place was merely hero-
worship and not religious worship and that the institution was not



SCC Online Web kdition, Copyright © 2019

Page 2 Maonday, August 5, 2019

Printed For: Mr. Nachiketa Joshi *

SCC Online Web Edition: http://iwww.scconline.com
TruePrint™ source: The Law Weekly

792 H. R. E, BOARD, MADRAS v. NARASIMHEAM  [48L. W,

therefore a “temple’” within the meaning of the Act. Hence this
appeal. ‘

Though the parties have differed as to the significance of certain
evenis described in the course of the evidence and as to the descrip-
tion of certain parts of the structure of the building wherein the
objects of the worship are located, there is very little dispute as to
the nature of the struciure or the kind of celebration in the institu-
tion. A Commissioner was appointed to prepare a plan of the place
and submit & report and the oral evidence gives a fairly detailed
account of the kind of worship and of the festivals that take place
there. It appears that there are substantial structures similar to
“Mantapams’’ and that in one of these, there are 66 stones placed
along the three walls and these are called Viranayakulu or Virla

Vigrahalu, As regards the building, the learned District Judge him-
self was of opinion that the structures were generally consistent
with the institution being a temple; but he thought that they were
equally consistent with its being & kind of memorial. The latter
alternative arises out of the history of the institution.

It is obvious that the institution has been in existence for
several centuries and has been the recipient of Inam grants even
during the Moghul pericd. It is in some way connected with an his-
torical event of the 13th century relating to a war between two neigh-
bouring kingdoms of the locality in which the 66 heroes are said to
have been killed. But whatever the origin of the institution may be,
it is clear that In course of time, at ieast before the Inam grants came
to be made to them, it had developed into a place of worship, be-
cause we find from the Inam papers that Inams have been granted for
the performance of Nitya Naivedya Diparadhana in the institution
and for Poojaries and for Bajantriz who are expected to do service
in connection therewith. In the course of the oral evidence, it has
been suggested that Nitya Naivedya Deeparadhana is not performed
all through the year but only either on twenty days in the year or on
five days in the year. We do not think that this limitation of the
number of occasions, even if true, alters the character of the institu~
tion. On the other hand, it is of considerable significance that the
worship should have become sufficiently important to attract public

endowments therets.
The description given in the oral evidence of five days® celebra-

" tion in connection with this institution is no doubt to a great extent

reminiscent of the war in which the heroes are "said to have taken
part. But we are inable to agree with the conclusion of the learned
District Judge and with the arguments of the learned Counsel for the
respondent before us here, that the celebration is nothing more than
a commemoration of that historical event. It may be difficult to
mark the dividing line between a mere commemoration of the event
and a celebration of worship, in the case of heroes who are said to

heelene BN

Feibu

N



SCC Uniine Web dition, Copyright © 2018

Page 3 Monday, August 5, 2019

Printed For: Mr. Nachiketa Joshi

SCC Online Web Edition: http://www.scconline.com
TruePrint™ source: The Law Weskly

/)
e/
PART 20} . GARUDACHARv. M.H.R.E, BOARD 793

have lived several centuries ago but have continued all along to be
the subject of public homage. The performance of Nitya Naivedya
Diparadhana, the offering of animal sacrifices and the distribution of
those offerings amongst the assembled audience certainly carry the
celebration beyond the limits of a mere commemoration. The
evidence adduced on the plaintiff's side shows that the rice which is
distributed at theend of the ceremony amongst the people present is
carried home by them and scattered in their fields ; obviously in the
belief that it wru make the fields more productive.' One of the
witnesses also sdys that the shrubs and thorns into which those who
for the time being act the part of the herges throw themselves gre
taken in pieces hy the audience to their houses and fields as being
auspicious. ,

The Hindu Religious Endowments Act, no doubt; speaks of a
temple as a plage of “‘public religious worship’’. That what the
evidence in this Qtase describes as taking place in connection with the
institution is public worship can admit of no doubt. We think it is
also religious. The test is not whether it conforms to any particular
school of Agama Sastras ; we think that the question must be decided
with reference 1o the view of the class of people who take partin
the worship. If they believe in its religious efficacy, in the sense that
by such worship, they are making themselves the ob]ect of the
bounty of some super-human power, it must be regarded as “'religious
worship.”

In this view, the learned District Judge was not justified in
holding that the appellant-Board had no power under the Act to frame
the scheme. The appeal must be allowed with costs here and in the
Court below—costs to be paid by the st respondent.

N.R.R. : q Appeal allowed.

Appeal No. 150 of 1934,
Madhavan Nair, Offg. C.J., and Krishnaswami Ayyangar, J.
25th July, 1938.
Dharmakartha GARUDACHAR Appellant
3
THE MADRAS HINDU RELIGIOUS ENDOWMENT BOARD
Respondent.

Madras Hindu Religious Endowments Act, S.63—Framing ascheme umder—
Proper procedure—Failure to fullow, due 1o the assumption of the Board that the lemple
is a non-ezxcepted one—Scheme 10 be set aside as ot having been validly made.

In proceedings taken under S8s. 18 and 57 of the Madras Hindu Religious
Endowments Aot, the appellant claimed that the temple was ab excepted one
and that he was its hereditary trustee. The Board held that there was: no proof
that the temple was an excepted one and, on the view thatiin the- interests of the

"Vol. 48—105
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Madras High Court
(BEFORE VENKATARAMANA RAO, J.)

Kasi Mangalath Iilath Vishnu Nambudiri and others ... Appeliants;
Versus
Pattath Ramunni Marar and others ... Respondents.
Second Appeal No. 70 of 1934
Decided on Novemper 25, 1938
JIUDGMENT

1. This second appeal arises out of a suit to recover possessnon of the plaint Siva
temple called, Vatakketath by plaintiffs who constitute the board of trustees of the
¢ Tirnvangad devaswom appointed by the decree in 0.S. No. 8 of 1925 on the file of the
District Court of North Malabar. The basis of the claim is that this Siva temple is a
shrine subordinate to the Sri Rama temple of the devaswom:and situate in the same
compound but the defendants who are the archakas of the Siva temp!e have set up a
hostile title thereto alleging that they own it. The main defence is that the plaint
temple does not belong to the Tiruvangad devaswom and it is'not a subordinate shrine
as alleged in the plaint. The defendants further pleaded that the plaint temple belongs
to their illom in jenm right and their illom has been in exclusive possession of the
plaint temple to the knowledge of and against the trustees of the Tiruvangad
devaswom. They also pleaded that the suit was barred by limitation and adverse
nossession. Two main questions to which both the lower Courts addressed themselves
were the following: (1) whether the plaint temple belongs to the Tiruvangad
devaswom or whether it belongs to the defendant's illom; and (2) whether the suit is
barred by limitation and adverse possession. Both the Courts have concurrently found
that the plaint temple belongs to the Tiruvangad devaswom and .is not the private -
property of the defendants’ illom, but in regard to the guestion of adverse possession
the lower Courts differed. The learned Subordinate Judge was of the opinion that the
right of the Tiruvangad devaswom to the plaint temple was barred by adverse
possession while the learned District Judge held it ‘was not and he therefore gave &
decree for possession in favour of the plaintiffs.

2. Mr. Kuttikrishna Menon on behalf of the defendants-appellants contends that the
view taken by the learned District Judge in regard to the adverse possession was
wrong, that even assuming the right of the Tiruvangad devaswom was not barred by
adverse possession, the plaintiffs can have no right to oust the defendants from their
possession of the suit temple on the ground that they have acquired a right to the
exclusive management of the suit temple by prescription and: that the suit is liable to
te dismissed even on the findings of both the Courts. The concurrent finding of both
‘the Courts is that the plaint temple is a subordinate temple of the Tiruvangad
devaswom. Tiruvangad tefpple is admittedly a public temple and there can be no
doubt that the plaint temple in also a public temple. In deciding the question of
zdverse possession it seems to me that both the Courts have not kept in view this
fact. Being a public templé;and therefore res extra commercium it is not open to a
private individuai to acquirg by prescription any private ownership in regard thereto.
The character of the templetas a public temple cannot be taken away by any assertion
of private right and there is@o ;

T



4 o SCC Online Web Edition, Copyright © 2019
SCC Page 2 Monday, August 5, 2019
W Printed For: Mr. Nachiketa Joshi

SCC Online Web Edition: http://www.scconline.com

Tie sumst wayto loged rersarca!”

s -
6 :
W} Page: 209

@

evidence that the public have ever been excluded therefrom. Mr. Kuttikrishna Menon
rightly concedes before me that he would not dispute the fact of the temple being a
public temple. The plaint temp!e must therefore be deemed to be a public temple and
a subordinate shrine to the main Tiruvangad temple. But the question still remains,
are the plaintiffs entitled ‘:o oust the defendants from. their possession of the suit
temple? The concurrent finging of both the Courts in regard to the posses. Sion is that
an ancestor of the defendai{n s was introduced into this temple as an archaka and that
after his death, his descerilants continued to be in possession doing archaka service.
Both the Courts have also found that the defendants have set up an exclusive right to
the possession and management of the temple at any rate from 1903. None of the
trustees of the temple ever sought to interfere with the management or possession of
the defendants' family. The learned District Judge observes thus:

It does not also appear that the trustees of the devasthanam attempted at any

time to exercise any acts of control in the plaint temple.... .

3. It is in evidence that the defendants’ family have been always performing puja
and appropriating all perquisites and offerings received at the temple and were
generally attending to the management of the temple and at no time the trustees ever
interfered with such management or claimed to receive any portion of the perquisites
or offerings, even after the open assertion by the defendants of their absolute rights.
It is also in evidence that such repairs as were needed have been done by the
defendants in assertion of their absolute rights. It may be that the omission of the
trustees of the Tiruvangad devaswom to interfere with such control may have been
due to long continyed mismanagement of the trustees of the main temple which
necessitated the framing of a scheme by the Court. But if the defendants have been
ocpenly setting up exclusive right to the possession and management of the temple
adverse to the right of the management which, may inhere in the trustees of the main
temple by virtue of the fact that the suit temple was a subordinate shrine, the right of
the trustees of the temple would certainly be lost by adverse possession. Probably the
absence of such control is due to the fact that the usage is that the archaka should be
in such possession and management subject to general supervision the trustees of the
main temple may have over them. The terms under which the defendants' ancestor
was introduced into the temple are not known. On the findings of both the Courts,
there can be no doubt that the defendants' family at any rate for a period of 30 years
has been setting up a right of exclusive possession and management to the knowledge
of the trustees. Therefore, the facts of this case warrant the inference that the
defendants have acquired the right of being hereditary archakas of the suit temple and
as such to be in possession and management of it. They are therefore entitled to be in
possession of the said temple, to perform the puja and appropriate the perquisites and
offerings offered at the temple for their own use subject of course to the obligation of
performing the puja. The p!aintiffs~trustees have no right to interfere with the said
management except to exercise a general supervision over them as trustees of the
main temple. The plaintiffs would not therefore be entitled to a decree for possession.
In my opinion the defendants are the hereditary archakas of the suit temple subject to
the supervision of the trustees of the main temple as mentioned by me aforesaid.

4. In the view I have taken that the defendants are the hereditary archakas of the
suit temple subject to the supervision of the trustees of the main temple as mentioned
by me as aforesaid, the decree of the lower Appellate Court negativing their right must
be reversed and the decree of the subordinate Judge dismissing the suit must be
upheld on the basis that the defendants are entitled to be in possessicn as hereditary
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ﬁa"rchakas. The result is that the plaintiffs' suit will be dismissed, but I direct each party
to bear their own costs throughout. Leave to appeal is refused,

5. Some doubt was raised by the office with regard to the refund of court-fee in this
case. I issued notice to the Government Pleader. Mr. Krishna Rao on behalf of the
Government Pleader frankly stated to me that refund should be ordered and I think he
is right. Apart from Sections 13, 14 and 15 of the Court-fees Act, the Court has got
inherent power to. refund court-fee: vide 55 Mad 641.1 As the temple in this case is
incapable of valuation I think the appellants are entitled to a refund of the excess
court-fee

YA Page: 210

paid by them. The proper court-fee in this case is Rs. 100.

6. The appeilants are therefore entitled to a certificate for the refund of the balance.
Mr. Govinda Merion asks me to make an order also in his client's favour. I cannot do so
in this appeal. If so advised, he is entitled to make an application to the lower Court.
C.R.K./D.S. |

7. Order accordingly.

L. Thammayya Naidu v. Venkataramanarmma, (1932) 16 AIR Mad 438 ; 139 IC 131 : 55 Mad 641 : 62 ML 541.
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APMNDRA PRATAP SINGH v. TEJ BAHADUR PRAJAPATI 65

. {2804) 10 Supreme Coart Cases 65 ,
. (BEFORE R.C. LAHCTI AND ASHOK BHAN, JI.)

AMRENDRA PRATAP SINGH o Appellant;
Versus {
TEI BAHADUR PRAJAPATI AND OTHERS .. Respondents.

Civil Appeal No. 11483 of 19961, decided on November 21, 2003

A. Scheduled Tries — Orissa Scheduled Areas Transfer of Immovable
Property (by Schediled Tribes) Regulations, 1956 — Regas. 3, 2(f), 3-A and
TeD) == Prohibition agsinst franster of immovable property by a member of
Scheduled Tribe t6 2 non-tribal without permission of conipetent autherity
— “Transfer” in the context -— Meaning and scope — Includes any
““dealing” with immovable property haviag effect of extinguishing the title,
possession or right to possess such property in the tribal and vesting the
same in a mou-tribal --- Adverse possession can be regarded as such a
dealing and thus amount to “transfer of immovable property” -— Hence
acquisition of title in favour of a non-tribal by invoking doctrine of adverse
possession over the immovable property belonging to a tribal in a tribal area
prohibited — A tribal is considered to be incapable of protecting his own
immovable property — Constitution: of India, Art. 244 & Sch. V para 5 —
Orissa Merged States (Laws) Act, 1956 (4 of 1950), S. 7(b) ~- Words and
phrages — “Transfer” ) )

B. Limitation Act, 1963 — Art, 65 & §. 27 — Adverse possession —
Meaning and applicability — Acquisition of fitle by adverse possession,
when can be claimed — Facfors 10 be considered — Adverse possession
includes “dealing” with one’s property which results in extinguishing one’s
title in the property 'and vesting the same in the person in possessioa thereof
and-thus amounts to “transfer of immovable property” in a wider sense —
Orissa Scheduwled Areas Tranmsfer of Limmovable Property (by Scheduled
Tribes) Regulations, 1956 -— Regn. 7-D (as ipserted by Orissa Regulation 1
of 1975) — Words and phrases — “Adverse possession”, “dealing”

C. Supreme Court Rules, 1966 — Or, 41 — Costs — While allowing the
appeal, costs incurred in High Court and in Supreme Court directed to be
borne by respondent while costs incurred in trial court left'to the discretion
of the trial court ;

D. Censtitution of india — Art. 136 — Discretionary jurisdiction of
Supreme Court — Case remanded to trial court with the direction to
dispose of it consistenily with the judgment of the Supreme Court,
expeditiously and in any case within six months — Civii Procedure Code,
1908, Or. 41 R, 23-A

E. Iunterpretation of Statutes — Subsidiary rules — Generalia
specialibus non derogant -— Acquisition of title by adverse possession —
Whereas it is permissible for 2 tribal to acquire title over another tribal’s
land by adverse possession, in view of the specific prohibition in the special
law, the general law cannot prevail and adverse possession by 2 non-tribal is
not permissible

1 From the Judgment and Order dated 12-9-1994 of the Orissa High Court in AHO No. 26 of
1967
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The land in question was situated in a uibal area in Orissa. The property
originally was owned by two:persons belonging to Oraon tribe which is a
Scheduled Tribe. In 1962 they ‘transferred the property to another person also 4
belonging to a Scheduled Tribe, who in turn on 7-4-1964 sold the property in two
parts 1o two persons K and A, not belonging to  Scheduled Tribe, after obiaining
permission from the Sub-Divisional Officer. R then sold a portion of the land
purchased by him to the appellant. The respondent had purchased some land on
25-4-1967 from the original holders and had also encroached upon some portion
of land belonging t0 the appellant. In 1970 the appellant filed a suit for
declaration of title, recovery of possession and issuance of permanent preventive b
injunction against the defendants. The defendants denied the title of the plaintiff
and pleaded their title by way. of adverse possession over the suit land. The trial
court decreed the suit and directed possession over the suit property to be
restored to the plaintiff. The High Court found the title of the plaintiff to have
been proved but at the same time held the defendant-respondent to have been in
adverse possession over the property for the prescribed statutory period of 12
years and therefore, héld the plaintiff not entitled to a decree in the suit.

The original landholders, belonging to an aboriginal tribe, could not have
transferred their holding to a member of a non-aboriginal tribe though the
transfer of holding by a member of one aboriginal tribe;to a member of the same
or another aboriginal tribe, was permitted. This restriction continued to remain in
force by virtue of Section 7-D of the Orissa Merged States (Laws) Act, 1950,
from the year 1950 up to the year 1956. That restriction came to be deleted by ¢
para 9 read with Entxy 2 of the Schedule to the 1956 Regulations. But then the
same restriction cdame to be imposed independently by para 3 of the Regulations.
While the 1950 Acf imposed a restriction on the transfer of a: holding by a
member of an abdgginal tribe to a non-member except with the previous
permission of the Sub«Divisional Officer concerned, the 1956 Regulaiions
enlarged the scope%of the restriction by including within the purview of
prohibition, any tragsfer of any immovable property except with the previoys
consent in writing'o_f the competent authority. The immovable property, referred
to in para 3 of the Regulations, would obviously include a holding as well. The
definition of “transfér of immovable property” under para 2(f) of the Regulations
is very wide. Apart¥from the well-known modes of transfer such as mortgage,
lease, sale, gift andiexchange, what has been included therein is “any dealing
with such property”-which is non-testamentary. Para 7-D of the Regulations has f
amended the provisions of the third column of the Schedule to the Limitation
Act, 1963. The effect of this amendment is that the period of limitation
prescribed for suit for possession of immovable property or any interest therein
in a suit based on title, instead of being twelve years, stands substituted by a
period of thirty yedrs in the Limitation Act, which period would begin to run
from a point of time when the possession of the defendant becomes adverse to
the plaintiff in its applicability t0 immovabie property belonging to a member of
a Scheduied Tribe such as “Oraon”.

The period for which the defendant claims to be in possession has to be
divided into two parts: (i) the pre-7-4-1964 period, when the ownership of the
land vested in the person or persons who belonged to an aboriginal tribe; and (ii)
post-7-4-1964, when the ownership had come to vest in a person belonging to a
non-aboriginal tribe consequent upon a transfer made by the previous permission /7
of the competent authority. Two questions arose for consideration: firstly, what is
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the meaning to be assigned to the expression “transfer of immovable property” in
relation to property owned by a member of a Scheduled Tribe to'whom the
Regulations apply; and secondly, whether right by adverse possession can be
acquired by a non-aboriginal on the property belonging to a member of an
aboriginal tribe. ;

Allowing the appeal with costs, the Supreme Court
Held :

The object sought to be: achieved by the 1950 Act and the 1956 Regulations
is to see that a member of an aboriginal tribe indefeatably continues to own the
property which he acquires and every process known to law by which title in
immovable property is extinguished in one person to vest in another person,
should remain so confined in its opération in relation to tribals that the
immovable property of one tribal may come to vest in another tribal but the title
in immovable property vesting in any tribal must not come to vest in anon-tribal.
This is to see and ensure that non-tribals do not succeed in making inroads
amongst the tribals by acquiring property and developing roots in the habitat of
tribals. . (Para 15)

The expression “transfer of immovable property” as defined in clause (f) of
para 2 of the 1956 Regulations has to be assigned a very wide and extended
meaning depending on the context and the setting in which it has been used so as
to include therein such transactions 4s would not otherwise and. ordinarily be
included in its meaning. The expression thys would within its meaning include
not only such methods of testamentary disposition as are known to result in
transferring an interest in immovable property but also any “dealing” with such
property as would have the effect of causing or resuliing in the transfer of
interest in immovable property. Any transaction or dealing ‘with immovable
property which would have the effect of extinguishing the titlé, possession or

- right to possess such property in a tribal and vesting the samie in a non-tribal,

would be included within the meaning of “transfer of immovable property”.

{(Paras 20, 16 and 14)
Sanjay Dinkar Asarkar v. State of Maharashtra, (1986) 1 SCC 83; Pandey Oraon v. Ram
Chander Sahw, 1992 Supp (2) SCC 77; State of M.P. v. Babu Lal, (1977) 2 SCC 435,

relied on . ; '
Manchegowda v. State of Karnataka, (1984) 3 SCC 301: (1984) 3 SCR 502; Lingappa
Pochanna Appelwar . State of Maharashtra, (1985) 1 SCC 479 ; (1985) 2 SCR. 224;
# Gamini Krishnayya v. Guraza Seshachalam, AIR 1965 SC 639 : (1965) 1 SCR 195; Di(a
minor) V. Berkshire. County Council, (1987) 1 All ER 20 : 1987 AC:317 : (1986) 3 WLR

1080 (HL), referred io ; .

Jagdish v. State of M.F,, AIR 1993 MP 132 ; 1993 MPLJ 425; Wajeram v. Kaniram, 192

Revenue Nirnaya 270; Dingsh Kumar v. State of M.P, 1995 Revenue Nitnaya 358,

. approved N :

The definition of “transfer of immovable property” makes a reference to all
known modes of transferring right, title and interest in immovable property and
to make the definition exhaustive, -conspicuously employs the expression “any
other dealing with such property”, which would embrace within its sweep ‘any
other mode having an impact on right, fitle or interest of the holder, causing if 10
cease in cne and vest or accrue in another The use of the word “dealing” is
suggestive of the legislative intent that not only 2 transferas sich but any dealing
with such property (though such dealing may not, in law, amount to transfer), is
sought 1o be included within the meaning of the expression. Such “dealing” may
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be a voluntary act on the part of the tribal or may amount to a “dealing” because
of the default or inaction of the tribal as a result of his ignorance, poverty or
backwardness, whichshall be presumed to have existed when the property of the
tribal is taken possession of or otherwise appropriated or sought to be
appropriated by a non-tribal. In other words, a default or inaction on the part of a
tribal which results in deprivation or deterioration of his rights over immovable
property would amount to “dealing” by him with such property, and hence a
transfer of immovable properiy. It is so because a tribal is considered by the
legislature not to bg capable of protecting his own immovable property. A
provision has been made by para 3-A of the 1956 Regulations for evicting any
unauthorised occupant, by way of trespass or otherwis¢, of any immovable
property of & membef of a Scheduled Tribe, the steps in regard (0 which may be
taken by the tribal O by any person interested therein or even suo motu by the
competent authority,:The concept of locus standi loses its s1gmﬁcance The State

1s the custodian andi@rustee of the immovable property of tribals and is enjoined
to see that the tribgl remains in possession of such’property. No period of
limitation is prescribed by para 3-A. The prescription of the period of wwelve
years in Article 65%0f the Limitation Act becomes irrelevant so far as the
immovable property-of a tribal is concerned. The tribal need not file a civil suit
which will be govered by the law of limitation; it is enough if he or anyone on
his behalf moves the State or the State itself moves into action to protect him and
restores his property to him. To such an action neither Article 65 of the
Limitation Act nor Sction 27 thereof would be attracted. The abovesaid shall be
the position of law @knder the 1956 Regulations where “transfer of immovable
property” has been-defined and also under the 1950 Act where “transfer of
holding” has not be¢n defined. Acquisition of title in favour of a non-tribal by.
invoking the doctripe of adverse possessxon over the immovable property
belongmg to a mbaI is prohibited by law and cannot be countenanced by the
court. , (Paras 25 and 26)

Every possession is not, in law, adverse possession. The process of
acquisition of title' by adverse possession springs into action essentially by
default or inaction of the owner. A person, though having no right to enter into
possession of the property of someone ¢lse, dogs so and continues in possession
setting up title in himseif and adversely to the title of the owner, commences
prescribing title on to himself and such prescription having continued for a
period of twelve years, he acquires title not on his own but on account of the
default or inaction on the part of the real owner, which stretched over a period of
twelve years, results in extinguishing of the latter’s title. It is that extinguished
title of the real owner which comes to vest in the wrongdoer. The law does not
intend to confer any premium-on the wrongdoing of a person in wrongful
possession; it pronounces ihe penalty of extinction of title on the person who
though enutled to assert his right and remove the wrongdoer and re-enter into
possession, has defaulted and remained inactive for a period of twelve years,
which the law considers reasonable for attraciing the said penaliy. Inaction for a
period of twelve years is treated by the doctrine of adverse possession as
evidence of the loss of desire on the part of the rightful owner to assert his
ownership and reclaim possession. (Para 22)

The nature of the property, the nature of title vesung in the rightful owner,
the kind of possessmn which the adverse possessor is exercising, are all relevant
factors which enter into consideration for attracting applicability of the doctrine
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of adverse poseesswn The right in the property ought to be one which is
alienable and is capable of being acquired by the competitor. Adverse possession
operates on an alienable right. The right stands alienated by operation of law, for
it was capable of being ahenated voluntarily and is sought to be recognised by
the doctrine of adverse possession as havmg been alienated involuntarily, by
default and inaction on the part of the rightful claimant, who knows actually or
constructively of the wrongful acts of the competitor and yet sits idle. Such
inaction or default in taking care of one’s own nghts over property is also
capable of bemg calied a manner of “dealing” with-one’s property which results
b in extinguishing one’s title in property and vesting the same in‘the wrongdoer in
possession of property and thus amounts to “transfer of immovable properiy” in
the wider sense assignable in the context of social welfare legislation enacted
with the object of protecting a weaker section. ‘ : (Para 23)
Madhavrao Waman Saundalgekar v. Raghunath Venkatesh Deshpande; AIR 1923 PC 205 :
50 IA 255 : ILR 47 Bom 798; Karimullakhan v. Bhanupratapsingh, AIR 1949 Nag 265 :
ILR 1948 Nag 978, relied on

A tribal may acquire title by adverse possession over the immovable
property of ancther tribal by reference to para 7-D of the Regulations read with
Article 65 and Section 27 of the Limitation Act, 1963, but: a non-tribal can
neither prescribe nor acguire title by adverse possession over the property
belonging to a tribal as the same is specifically prohibited by a special law
promulgated by the State Legislature or the Governor in exercise of the power
d conferred in that regard by the Constitution of India. A general law cannot defeat
the provisions of a special law to the extent to which they are in conflict; else an
effort has to be made at reconciling the two provisions by homogeneous reading.
(Para 28)

Laxmi Gouda v. Dandasi Geura, AIR 1992 Ori 5; Madhia Nayak v. Arjuna Pradhan, (1988)

65 Cui LT 360, distinguished

e The period up t0:6-4-1964, during which the land belonged to the tribals, has
tobe excluded from calculating the period of limitation. Undoubtedly, on 74-
1964, the land having been sold by a tribal t0 a non-uibal with the previous
permission of the Sub-Divisional Officer, the: possession of defendant-
Respondent 1 over the land on and from that date shall be treated as hostiig. In

the suit filed by the plaintiff-appeilant in the year 1970 the period of limitation
shail have to be calculated by reference to Article 65 of the Limitation Act. By

f that time only a period of six years i.e. between 1964 and 1970 had elapsed. The
suit was not barred by hmuanon (Para 27)
There was a controversy before the trial oourt as to the exact extent of land

ang of encroachment on the property belonging to the plaintiff-appellant by the
defendant-respondent, as the two properties are adjoining. The other question
which arises 1s ag to the construction made by defendant-Respondent 1 over the

g Dproperty of the plaintiff-appellant encroached upon by defendant-Respondent 1.
On these two aspects the case needs to be remanded to the trial court for the ends
of justice and determination of appropriate relief. Therefore, the case is
remanded to the trial court for decision in accordance with the directions herein
given {in para 32]. (Paras 29 to0 32)
‘The wial court shall dispose of the suit, consistently with the terms of the
present Judg,me'ft expeditiously and in any case within a penod of six months
from the date of the communication of this judgment. (Para 33)

.
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The, costs incurr&d in the High Court and the Supreme Court shall be borne
by the defendant-R@spondcnt 1. The costs incurred in the trial court shall be in
the discretion of the jrial court. (Para 34)

E Interpretatmﬁ of Statutes — External aids — Dictionary meaning —_
Held, can be consi@gred as a gmde — Meaning can be assigned in wider or
restricted sense than that given in the dictionary having regard to the
coatext, setting and‘s,cheme and legislative infent

Chambers Twennezh Century Dictionary (New Edn., 1983); Black’s Law Dictionary (6th

Edn.); Justice G.B . Singh: Principles of Statusory Interpretation, (8th Edn,, 2001),

pp- 279-80, relied on

. Precedents & Judicial decision is an authorlty for what it actually
decides — It is Eot an authority for any implication, assumption or
inference derived fibm the judgment — Constitution of India — Art. 141

A judicial decisjon is an -authority for what it actually decides and not for
what can be read into it by implication or by assigning an ‘assumed intention to
the judges, and infarring from it a proposition of law which the judges have not
specifically laid down in the pronouncement. - (Para28)

R-M/TZ/29328/8
Advocates who appeared in this case : :
V.K.S. Chaydhary, Senior Advocate (Vivek Raj Singh, Prakash Kr. Singh and A.S.

Pundir, Advocates, with him) for the Appellant;

Arnoop G. Chaudhari, Senior Advocate (Suresh C. Gupta, Anil Hooda Guneshwar,
Kapshal Yadav and Ranbir Singh Yadav, Advecates, with him) for the:Respondents.

Chronological Uist of cases cited ; on page(s)
1. 1995 Revenue Nirnaya 358, Dinesh Kumar v State of M.P, 9f-¢
2. AIR 1993 MP 132 : 1993 M'PU 425, Jagdish.v. State:of M.P. ; 7f-g
3. 1992 Revenue Nirnaya 270, Wajeram v. Kaniram i : 792
4. 1992 Supp (2) SCC 77, Pandey Oraon v. Ram Chander Sahu ; T8b-c
S. AIR 1992 0ui 5, Laxnt Goudav. Dandast Coura §24-d
6. (1988) 65 Cut LT 360, Madhia Nayak v. Arjuwia Pradhan 82d
7. (1987)1 AILER 20 ; 1987 AT 317 ; (1986) 3 WLR 1080 (HL), Dfa mmor)

v. Berkshire County Council 78
8. (1986) 1 SCC 83, Sanjay Dinkar Asarkarv. State.of Maharashira ; 78a-b
9. (1983) 1 SCC 479 : (1985) 2 SCR 224, Lingappa Pochanna Appelwarv.
State of Mahdrashtra 78F
10. (1984) 3 SCC 301: (1984) 3.SCR 502, Manchegowda v. State of Kamataka 78
11. {(1977) 2 SCC 435, State of M.P. v. Babu Lal 78f-g
12. AR 1965 SC 639 : (1965) 1 SCR 195, Gamini Krishnayyav. Guraza
Seshachalam ‘ . TE
13. AIR 1949 Nag 265 : ILR 1948 Nag 978, Karimullakhan v,
Bhanupratapsingh K 80h
14, AIR 1923 PC 205 : 50JA'255 : ILR 47 Bom 798, Madhavrao Waman
Saundalgekarv. Raghunath Venkatesh Deshpande i 80g

The Judgment of the Court was delivered by

R.C. LAHOTI, J.— The suit property consists of a piece of agricultural
land sitvated in Sundergarh area of Mouza Durgapur, Rourkela, Prior to the
year 1962, the property belonged to Chand Oram and Pera Oram. Both of
them belong to Oraon tribe, which is a Scheduled Tribe in the State of Orissa
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as notified vide the Constitution (Scheduled Tribes) Order, 1950 issued in
exercise of the power conferred by clause (1) of Article 342 of the
Constitution of India. On 21-12-1962 Changd and Pera transferred their right
and interest in 0.75 decimals of land in favour of one Mangal Singh Manki.
The said Mangal Singh Manki was also a person belonging to a Scheduled
Tribe. Mangal Singh Manki, after obtaining the permission of the Sub-
Divisional Officer, Pamposh, sold 0.40 decimals of land by g registered deed
of sale dated 7-4-1964 executed in favour of one Ratnamani:Mohapatra, and
on the same day by another registered deed of sale transferred the remaining
0.35 decimals of land t6 ¢né Harfhar Pradhan. On 6-9-1965 Dr Amrendra
Pratap Singh, the pieaintiff-appellant purchased 0.195 decimals of land out of
0.40 decimals from Ratnamani Mohapatra. It is this land purchased by the
plaintiff-appellant which forms the subject-matter of dispute. This land
belonging to the plaintiff has come to be numbered as Plot No. 1147/1.

2. According to the plaintiff he raised construction in the year 1965 over
0.05 decimal area out of the land purchased by him. When he proposed to
raige construction over the remaining area, he was obstructed in doing so by
Harihar Pradhan, the owner of the adjoining land, whereupon the plaintiff got
in touch with his predecessor-in-title Smt Ratnamani Mohapatra. It was
detected that in the map attached with the sale deed dated 6-9-1965 there was
some error in description of the land forming the subject-matter of sale. Smt
Ramamani Mohapatra executed a deed of rectification dated 31-8-1968 in
favour of the plaintiff-appeliant, after having the land demarcated by Amin.

3. During the course of demarcation proceedings it was found that the
defendant-Respondent 1 had also purchased- some land under a registered
deed of sale dated 25-4-1967 from Chand and Pera and’constructed two
buildings thereon. However, the defendani-Respondent 1 who had purchased
land Plot No. 1119 (new Plot No. 957), had also encroached upon some
portion of land of Plot No. 1147 (new Plot No. 956) belonging to the
plaintiff-appellant.

4. The dispute between the parties led to the initiation of proceedings
under Section 145 of the Code of Criminal Procedure. In the year 1970 the
plaintiff-appellant filed a suit for declaration of title, recovery of possession
and issvance of permanent preventive injunction against the defendants.
Defendants 1 to 3, who are the principal contesting defendants, denied the
title of the plaintiff and pleaded their title by way of adverse possession over
the suit land. THe trial court decreed the suit and directed possession over the
suit property tp be restored to the plaintiff after demolition of the
construction of Defendant 1 standing on the suit land. Defendant 1 preferred
an appeal to the High Court. The High Court found the title of the
plaintiff-appelldnt to be proved but at the same time held Defendant 1 to have
been in adversé possession over the property for the prescribed statutory
period of twelvd years, and therefore, held the plaintiff-appellant not entited
to a decree in- fhe suit. The High Court reversed the judgment and decree of
the trial court dnd directed the suit to be dismissed. Feeling aggrieved, the
plaintiff has ﬁ1§:.'d this appeal by special leave.
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5. On behalf ofthe plamnff—appellant the correctness of the finding as to
defendant—Respond’ent being in adverse possessxon of the property and
having perfected “his iitle by being in continuous and unmterrupted
possession of the propexty for a period exceeding twelve years’ time was
seriously disputed;showever, we are not inclined to enter into any revaluation
of evidence and dislodge the finding of fact arrived at by the High Court. We
would therefore pwceed on an assumiption that the defendant-Respondent 1
has remained in possessxon of the property for a period of more than twelve
years before the date of the. institution of the suit. The real question is
whether he can be said to have perfected his title by way of adverse
possession. This question assumes significance because of the fact that the
original owners of the land, namely, Chand and Pera, were persons belonging

to 4 Scheduled Tribe and their successor-in-title Mangal Singh Manki wag
also a person belonging 0 a Scheduled Tribe.

6. The Orissa Merged States (Laws) Act, 1950 was enacted by the
Legislative Assembly of Orissa for the purpose of extending certain Acts and
regulations to certain areas administered as part of the State of Orissa. It
received the assent of the Governor on 26-2-1950, which was published in
the Orissa Gazette on 3-3-1950 and on that date the Act came into force,
Section 7 of the Act, insofar as is relevant for our purpose, provided as under:

“7. Modification of tenancy laws in force in the merged States.—

Notwithstanding anything contained in the tenancy laws of the merged

States as continued in force by virtue of Article 4 of the. States Merger

(Govemor’s Provinces) Order, 1949—

i ] &

(b) an occupancy tenant shall be entitled—

() to freely transfer his holding subject to the restriction that no
ransfer of a holding from a member of an aboriginal tribe 0 a
member of a non-aboriginal tribe shall be valid unless such transfer
is made with the previous permission of the Sub-Divisional Officer
concerned;

(i1) to have full right over all kinds of trees standing on his
holding; ‘

(iiiy to use the land comprised in the holding in any manner
which does not materially impair the value of the land or render it
unfit for the purposes of the tenancy;

(iv) to the benefit of the presumption by any court that the rent
for the time being payable by him is fair and equitable until the
contrary i proved:.

Explanation—({) An ‘occupancy tenant’ means tenant Or a ralyat
havmg occupancy right in his holding under the enancy laws continued in
force in the merged States

(ii) an ‘aboriginal tribe’ means any tribe that may from time to time be
notified as such by the State Government;

* * *7

7. Articie 244 of the Constitution provides for the provisions of the Fifth
Schedule being applicable to the administration and control of the scheduled

~3
[}
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areas and Scheduled Tribes in any State other than the States of Assam,
Meghalaya, Tripura and Mizoram. Para 5 of the Fifth Schedule provides inter
alia for the Governor o make regulaiions which may prohibit or restrict the
transfer of land by or among the members of the Scheduled Tribes in such
areas and/or to regulate the allotment of land t0 members of the Scheduled
Tribes in such areas.

8. In exercise of the powers conferred by sub-para (2) of paragraph 5 of
the Fifth Schedule (o the Constitution, the Govermnor of Qrissa promulgated
regulations known as the Orissa Scheduled Areas Transfer of Immovable
Property (by Scheduled Tribes) Regulations, 1956 (hereinafter referred to as
“the Regulations” for short). The assent of the President was received on
21-9-1956 and published in the Orissa Gazette (Extraordinary) on 4-10-1956,
on which date the Regulations came into force. The preamble to the
Regulations speaks that the same were promulgated as it was considered
expedient to control and check tansfer of immovable property by the
Scheduled Tribes in the scheduled areas of the State of Orissa, Clause (f) of
para 2 of the Regulations defines “transfer of immovable property” to mean
“mortgage with or withcut possession, lease, sale, gift, exchange or any other
dealing with such property niot being a testamentary disposition and includes
a charge or contract relating to such property”. (emphasis supplied)
Regulation 3 provides as under:

“3. Transfer of immovable property by a member of Scheduled Tribe.—
(1) Notwithstanding anything contained in any law for the time being in
force any transfer of immovable property situated within a scheduled area by
a member of a Scheduted Tribe shall be absolutely null and void and of no
Jorce or effect whatsoever unless made in favour of another member of
Scheduled Tribe ¢r with the previous consent in writing'of the competent
authority: - .*

Prov:ded that nothing in this sub-section shall apply to any transfer by
way of morjgagé executed in favour of any public financial institution for
securing a 10an granted by such institution for any agricultural purpose:

Provxded further that in execution of any decree for realisation of the
mortgage money nG property mortgaged as aforesaid shall be sold in favour
of any person not being a member of the Scheduled Tribes without the
previous coxgsent in writing of the competent authority.

N : * * *

Explanation—For the purposes of this sub-section, a transfer of
immovable %roperty in favour of a female member of a Scheduled Tribe,
who is marsied to a person who does not belong to any Scheduled Tribe,
shall be deemed to be a transfer made in favout of a person not belonging to
a Scheduled Tribe. )

(2) Whgre a transfer of immovable property is made in contravention of
sub-section {1 the competent authority may, either on application by anyone
interested therein or on his own motion and after giving the parties an
opportunity of being heard order ejectment against any person in possession
of the propersy claiming under the transfer and shall cause restoraiion of
possession of such property to the transferor or his heirs. In causing such
restoration of possession the competent authority may take such steps as
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may be necessary for securing compliance with the said order or preventing
any breach of peace:- :

Provided that if the competent authority is of the opinion that the
restoration of possession of immovable property to the transferor, or his
heirs is not reasonably practicable, he shall record his reasons thereof and
shall subject to the control of the State Government seitle the 'said property
with another member of Schedubed Tribe or in the absence of any such
member, with any other person in accordance with the provisions contained
in the Orissa Government Land Settlement Act, 33 of 1962.

Explanation.—Restoration of possession means actual- delivery, of
possession by the competent authority to the transferor or his heirs.

(3) Subject to such conditions as may be prescribed an appeal, if
preferred within thirty days of the ordér undér sub-section (2) shall, if made
by the Collector lie to the Board of Revenue and if made by any other
competent authority to the Collector or any other officer speciaily

empowered by the State Government in this behalf.
% * #

(4) Subject to the provisions of sub-section (3) the decision of the
competent authority under sub-section (2) shall be final and shall not be
challenged in court of law.” (underlining® by us)
9. Under Regulation 3-A where a person is found to be in unauthorised

occupation of any immovable property of a member of the Scheduled Tribe
by way of a trespass or otherwise, the competent authority may either on
application by the owner or any person interested therein, or on his own
motion, and after giving the parties concerned an opportunity of being heard,
order ejﬁc[ment of the person so found to be in unauthorised occupation and
shall calise restoration of possession of such property to the said member of
the Scheduled Tribe or to his heirs.

10. In the year 1975 by Orissa Regulation 1 of 1975 para 7-D was
inserted by way cf amendment along with a few other amendments. Para 7-D
reads as under:

“7-D. Amendment of the Limitation Act, 1963 in its application to the
scheduled areas—In the Limitation Act, 1963 inits application to the
scheduled areas in the Schedule, after the words ‘twelve years’ occurring in
the second column against Article 65, the words ‘twelve years’ and figure
‘but 30” years in relation to immovable property belonging to'a member of a
Scheduled Tribe specified in respect of the State of Orissa in the
Constitiion (Scheduieg Tribes) Qrder, 1930 as modifieq from iira¢ to time,
shall be added.” :

11. This amendment was given retrospective operation with effect from
2-10-1973. '

12, Para 9 of the Regulations partially repealed the Orissa Merged States
(Laws) Act, 1950. The relevant extracts are as under:

~ “9. Repeal—(1) On.and from the date of commencement of this
regulation shall stand repedled, namely;

* Ed.: Herein iralicized

@
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@ 5 * *
(b) The enactments mentioned in column 2 of the Schedule to the
a extent specified in column 3 thereof insofar as they are in force in the
scheculed areas.
) (@)-(d) * ' * o *
g SCHEDULE

LIST OF ENACTMENTS REPEALED -
(See Section 9) '

b Number and year Short title Extent of repeal
i) @) 3
1. * * *
2. Orissa Act 4 of Orissa Merged The words ‘subject .to the
1950 - States (Laws) restrictions that ‘no transfer of a
B Act, 1950 holding from a member of an
¢ Y ' aboriginal tribe to a member of a
- non-aboriginal tribe shall be valid
o unless such transfer is made with
the previous permission of the Sub-
Divisional Magistrate concerned’ in
Item 1 of clause:(d) of the section
. o shall be omitted. °
d 3. * : * *9

13. The podtion emerging from the facts of the case, found proved or
undisputed anid: ;}be relevant position of law, as emerging from the Act and the
Regulations referred to hereinabove, may be summed “up. The original
holders of the fand, namely, Chand and Pera, were persons belonging to an
aboriginal tribég.e. Oraon. Sundergarh, the area where the land is situated, is

e atribal area. Cliand and Pera Oram held the land as occupancy tenants. They
could not have transferred their holding to a member of a non-aboriginal tribe

though the transfer of holding by a member of on¢ aboriginal wibe 10 &
member of the. same or another aboriginal tribe, was; permmed This
restriction confinued to remain in force by virtue of Section 7-D of the Orissa
Merged States (Laws) Act, 1950, from the year 1950 up to the year 1956.
I That restriciion came to be deleted by para 9 read with Entry 2 of the
Schedule to the 1956 Regulations. But then the same restriction came to be
imposed independently by para 3 of the Regulations. While the 1950 Act
imposed a restriction on the transfer of a holding by a member of an
aboriginal tribe to a non-member except with the previous permission of the
Sub-Divisional Officer concerned, the 1956 Regulations enlarged the scope
g of the restriction by including within the purview of prohibition, any transfer
of any immovable property except with the previous consent in writing of the
competent authority. The immovable property, referred to in para 3 of the
Reguauom, would obviously include a holding as well. The Regulations
define “transfer’ of immovable property”. The definition is very wide. Apart
from the well-known modes of transfer such as mortgage, lease, sale, gift and
h  exchange, what has been included therein is “any dealing with such property”
which is non-testamentary. Regulation 7-D has amended the provisions of the
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third column of the Schedule to the Limitation Act, 1963. The effect of this
amendment is that the period of limitation prescribed for suit for possession
of immovable property or any interest therein in a suit based on title, instead
of being twelve years, stands substituted by 2 period of thirty years, in the
Limitation Act, which period would begin to run from a point of time when
the possession of the defendant becomes adverse to the plaintiff in its
applicability to immovable property belonging to 2 member of a Scheduled
Tribe such as “Oraon”. What is the scope of Regulation 7-D:and to what
immovable properties it would apply, shall be examined a little later.

14, It cannot be dispuied ‘that until 7-4-1964 the land was owned by
Chand and Pera and then by Mangal Singh, all the three being members of an
aboriginal tribe and a Scheduled Tribe, On 7-4-1964 the land came (0 be
transferred to & person not belonging to any aboriginal tribe. Proceeding on
the premise that in the ‘year 1970, on the date of the filing of the suit (the
exact date not being ascertainable) Defendant 1 had been in possession of the
property for a period of more than twelve years. Can it be said that he had
perfected his title by adverse possession or that the suit filed by the plaintiff
had become barred by time on account of having been filed twelve years after
the date when the possession of the defendant became adverse to the plaintiff
or his predecessors-in-title? The period for which the defendant claims to be
in possession has to be divided into two parts: (i) the pre-7-4-1964 period,
when the ownership of the land vested in the person or persons who belonged
to an aboriginal tribe; and (i) post-7-4-1964, when the ownership had come
to vest in a person belonging to a non-aboriginal tribe consequent upon a
(ransfer made by the previous permission of the competent authority. Two
questions arise for consideration: firstly, what is the meaning to be assigned
to the expression “transfer of immovable property” in relation to property
owned by a member of a Scheduled Tribe to whom the Regulations apply;
and secondly, whether right by adverse possession can be acquired by a
non-aboriginal on the property belonging to a member of an aboriginal tribe.
The 1956 Regulations have chosen to assign an extended meaning to the
expression “(ransfer of immovable property” sc¢ as to include within its
meanjng not only such methods of testamentary disposition as are known to
result in transferring an interest in immovable property but also any “dealing”
with such property as would have the effect of causing or resulting in the
transfer of interest in immovable property, is included therein. According to
the Chambers Twentieth Century Dictionary (New Edn., 1983) “deal” as a
verb means to divide, to distribute; to throw about; to deliver and “deal with” .
means (o have to dq with, to treat of, to take action in regard to. One of the
meanings to the word “deal” assigned in Black’s Law Dictionary (6th Edn.)
is “to traffic”. Dictionaries can be taken as safe guides for finding out
meanings of such words as are not defined ‘in the statute. However,
dictionaries are not the final words on interpretation. The words take colour
from the context and the seting in which they have been used. It is
permissible to assign a meaning or a sense, restricted or wider than the one
given in dictionaries, depending on the scheme of the legislation wherein the

et gela 0
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word has been used. The court would place such construction on the meaning
of the words as would enable the legislative intent being effectuated. Where
the object of the legislation is to prevent a mischief and to confer protection
on the weaker secticns of the society, the court would not hesitate in placing
an extended meaning, even a streiched one, on the word, if in doing so the
statute would sueceed in attaining the object sought to be achieved. We may
refer to- Principlés of Statutory Interpretation by Justice G.P. Singh (8th Edn,,
2001) wherein af'pp. 279-80 the learned author states—

... in sBlecting one out of the various meanings of a word, regard
must alway§ be had to the context as it is a fundamental ryle that ‘the
meanings of-words and expressions used in an Act must take their colour
from the gohtext in which they appear’. Therefore, ‘when the context
makes the neaning of a word quite clear, it becomes unnecessary (o
search for ahd select a particular meaning out of the diverse meanings a
word is capgble of, according to lexicographers’. ... Judge Learned Hand
cautioned ‘mot to make a fortress out of the dictionary’ but to pay more
attention to:¥the sympathetic and imaginative discovery’ of the purpose or
object of the statute as a guide (o its meaning.” :

15, Tribal areas have their own problems. Tribals are historically weaker
sections of (mevsociety. They need the protection of (he laws as they are
gullible and fall prey to the tactics of unscrupulous people, and are
susceptible to .exploitation on account of their innocence, poverty and
backwardness extending over centuries. The Constitution ‘of India and the
laws made thereunder treat wibals and tribal areas separately wherever
needed. The (ribals need to be settled, need to be taken care of by the
protective arm of the law, and be saved from falling prey to unscrupulous
device so that they may prosper and by an evolutionary, process join the
mainstreare of the society. The process would be slow, yet it has to be
initiated and kept moving. The object sought to be achieved by the 1950 Act
and the 1956 Regulations is to see that a member of an aboriginal tribe
indefeatably continues to own the property which he acquires and every
process known to law by which titie in immovable property is extinguished in
one pérson 6 vadt it Anothar parson, should remain 80 confined in g
operation in relation to tribals that the immovable property of one tribal may
come to vest in another iribal but the title in immovable property vesting in
any tribal must not come to vest in a non-tribal. This is to see and ensure that
non-tribals do not succeed in making inroads amongst the tribals by
acquiring property and developing roots in the habitat of tribals.

16. In support of the proposition that the expression “transfer of
immovable property” is capable of being assigned an extended meaning
depending on the context and the seiting in which it has been used so as to
include therein such transactions as would not otherwise and ordinarily be
included in its meaning, we may refer to a few decided cases.

17. The Maharashtra Agricultural Lands (Ceiling on Holdings) Act, 1961
imposed a ceiling on holding land and to effectuate the purpose sought to be
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achieved by the legislation, imposed restrictions on the transfer or partition of
any land on or after the appointed date. Transfer was defined to mean transfer
by act of parties whether by sale, gift, mortgage with possession, exchange,
lease or any other disposition (underlining by us) made inter vives. This
Court in Sanjay Dinkar Asarkar v. State of Maharashtra! placed an object-
oriented interpretation on the term “disposition” and held: (SCC p. 88,
para 6)

Though ordinarily the word “disposition” in relation to property
would mean disposition made by a deed or Will, but in the Act it has to
be given an extended meaning so as to include therein any disposition
made by or under a decree or order of the court.

18. In Pandey Oraon v. Ram Chander Sahu? the term “transfer” as used
in Section 71-A of the Chota Nagpur Tenaney Ast, 1908, came up for the
consideration of the Court. “Transfer” was not defined in the Act. It was held
that considering the situation in which the exercise of jurisdiction is
contemplated, it would not be proper to confine the meaning of “transfer” to
transfer under the Transfer of Property Act or a situation where “transfer” has
a statutory definition. What exactly is contemplated by “transfer” in Section
71-A is where possession has passed from one to another and as a physical
fact the member of the Scheduled Tribe who is entifled to hold possession
has lost it and a non-member has come into: possession, would be covered by
“transfer”. Their Lordships observed: (SCC p. 80, para 7)

“7. The provision is’beneficial and the legislative intention is to
extend protection to a class of citizens who are not in a position to keep
their property to themselves in the absence of protection. Therefore when
the legislature is extending special protection to the named category, the
court has to give a liberal construction to the protective mechanism
which would work out the protection and enable the sphere of protection
to be effective than limit by (sic) the scope.”

Their Lordships referred to three earlier decisions of this Court, namely,
Manchegowda . State of Karnataka®, Lingappa Pochanna Appelwar v. State
of Maharashira®, Gamini Krishnayya v. Guraza Seshachalam’ and a decision
of the House of Lords in D (a minor) v. Berkshire County Council® laymg
down the proposition that a broad and liberal construction should be given to
give full effect to the legislative purpose.

19. State of M.E: v. Babu Lal’ is an interesting case showing how this
Court dealt with an artistic device employed by a non-tribal to &epnve a
tribal of his land. The M.P. Land Revenue Code, 1959 imposed restrictions

1 (1986)1SCC83
2 1992 Supp (2) SCCT7

3 (1984)3 SCC 3012/(1984) 3 SCR 502

4 (1985) 1 SCC 479 :'(1985) 2 SCR 224

5 AIR 1965 SC 639 : (1965) 1 SCR 195

6 (1987) 1 AL ER 20 ;'1937 AC317; (1986) 3 WLR 1080 (HL)
7 (1977) 2 8CC 435
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on the transfer Gf land by members of a Scheduled Tribe. Babu Lal, a non-
tribal, filed a’ suu for declaration against Baddiya, a Bheel, notified

a Scheduled Tan, for declaration that his name be recorded in the revenue
record as bhumzswamz over the land of Baddiya. Baddiya did not contest the
suit and the pames filed a compromise conceding to the claim of Babu Lal.
The State Govgmmem intervened and filed a petition in: the ngh Court
seekmg a writ qf certiorari, submitting that the entire proceedings in the suit
were in contravention of sub-section (6) of Section 165 of the M.P. Land

b Revenue Codé, 1959. The judgment of the civil court based on compromise
was sought to be quashed. The High Court dismissed the petition holding that
the State could-pursue the alternative remedy of filing a suit for declaration
that the decree was null and void. In-appeal by special leave, this Court set
aside the judgment of the High Court and issued a writ of certiorari (0 quash
the judgment and decree passed in the civil suit. It was held: (SCC p. 436,

c paa) '

“S. One of the principles on which certiorari is issued is where the
Court acis illegally and there is error on the face of record. If the Court
usurps the jurisdiciion, the record is corrected by certiorari. This case is
a glaring insiance of such violation of law. The High Court was in error
in not issuing writ of certiorari.” (underlining” by us)

d 20. The law laid down by this Court is an authority for the proposition
that the court shall step in and annul any such transaction as would have the
effect of violating a provision of law, more so when it is a beneficial piece of
social legislation. A simple declaratory decree passed by a civil court which
had the effect of extinguishing the title of a member of a Scheduled Tribe and
vesting the same in 2 non-member, was construed as “transfer” within the

€ meaning of Section 165(6) of the M.P. Land Revenue Code, 1959, Thus, we
are very clear in our minds that the expression “iransier of immovable
property” as defined in clause (f) of para 2 of the 1956 Regulations has to be
assigned a very wide meaning, Any tansaction or dealing with immovable
property which would have the effect of extinguishing title, possession or
right to possess such property in a tribal and vesting the same in a non-tribal,

! would be included within the meaning of “transfer of immovable property”.

21. In a series of decisions, the High Court of Madhya Pradesh has been
consistently taking this view. To wit, see Jagdish v. State of M P8, Wajeram V.
Kaniram® and Dinesh Kumar v. State of M.R10
What is adverse possession?

g 22. Every possession is not, in law, adverse possession. Under Article 65
of the Limitation Act, 1963, a suit for possession of immovable property or
any interest therein based on title can be instituted within a period of twelve
years calculated from the date when the possession of the defendant becomes
adverse to the plaintiff. By virtue of Section 27 of the Limitation Act, on the

h 8 AIR 1993 MP 132 ; 1993 MPLJ 425
9 1992 Revenue Nirnaya 270
10 1995 Revenue Nirnaya 358
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determination of the period limited by the Act to any person for instituting a
suit for possession of any property, his right to such property sta{lds
extinguished. The process of acquisition of title by adverse possession
springs into action essentially by default or inaction of the owner. A person,
though having no right to enter into possession of the property of someone
else, does so and coniinues in possegsion setting up title in himself and
adversely to the title of the owner, commences prescribing title on to himseif
and such prescription having continued for a period of twelve years, he
acquires title not on his own but on account of the default or inaction on the
part of the real owner, which stretched over a period of twelve years, results
in extinguishing of the latter’s title. It is that extinguished dtle of the real
owner which comes to vest in the wrongdoer. The law does not intend (0
confer any premium on the wrongdoing of a person in wrongful possession;
it pronounces the penalty of extinction of title on the person who though
entitled to assert his right and remove the wrongdoer and re-enter into
possession, has defaulted and remained inactive for a period of twelve years,
which the law considers reasonable for attracting the said penalty. Inaction
for a period of twelve years is treated by the doctrine of adverse possession
as evidence of the loss of desire on the part of the rightful owner to assert his
ownership and reclaim possession. :

23. The nature of the property, the nature of title vesting in the rightful
owner, the kind of possession which the adverse possessor is exercising, are
all relevant factors which enter inte consideration for attracting applicability
of the doctrine of adverse possession. The right in the property ought to be
one which is alienable and is capable of being acquired by the competitor.
Adverse possession operates on an alienable right. The right stands alienated
by operation of law, for it was capable of being alienated voluntarily and is
sought to be recognised by the doctrine of adverse possession as having been
alienaied involuntaiily, by default and inaction on the part of te rightful
claimant, who knows actually or constructively of the wrongful acts of the
competitor and yet sits idle. Such inaction or default in taking care of one’s
own rights over property is also capable of being called a manner of
“dealing” with one’s property which results in extinguishing one’s title in
property and vesting the same in the wrongdoer in possession of property and
thus amounts 0 gtransfer of immovable property” in the wider sense
assignable in the ca@ntext of social welfare legislation enacted with the object
of protecting a weaker section. ,

24, In Madhavrad Waman Saundalgekar v. Raghunath Venkatesh
Deshpande!! Their}ordships of the Privy Council dealt with a case of watan
lands and observed that it is somewhat difficult to see how a stranger to a
watan can acquire 3-title by adverse possession for twelve years of lands, the
alienation of whic}j is, in the interests of the State, prohibited. The Privy
Council’s decisiop ,'x.'was noticed in Karimullakhan v. Bhanupratapsingh!'? and

11 AIR 1923 PC 205 : SO 1A 255 : IL.R 47 Bom 798
12 AIR 1949 Nag 265 ; JLR 1948 Nag 978
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the High Court noted non-availability of any direct decision cn the point and
resorted to borrowing from analogy. It was held that title by adverse

a possession on.inam lands, waran lands and debutter, was incapable of
acquisiton. '

25. Reverting back o the facts of the case at hand, we find that in the
land, the ultimate ownership vests in the State on the principle of eminent
domain. Tribals are conferred with a right to hold land, which right is
inalienable in favour of non-tribals. It is clear that the law does not permit a

b right in immovable property vesting in a tribal to be transferred in favour of
or acquired by a non-tribal, unless permitted by the previots sanction of a
competent authority. The definition of “iransfer of immovable property” has
been coined in the widest-possible terms. The definition makes a reference (o
all known modes of transferring right, title and interest in immovable
property and to make the definition exhaustive, conspicuously employs the

¢ expression “any other dealing with such property”, which would embrace
within its sweep any other mode having an impact on right, title or interest of
the holder, causing it to cease in one and vest or accrue in ancther. The use of
the word “dealing” is suggestive of the legislative intent: that not only a
transfer as such but any dealing with such property (though such dealing may
not, in law, amount to transfer), is sought to be included within the meaning

d of the expression. Such “dealing” may be a voluntary act on the part of the
tribal or may amount to 2 “dealing” because of the default or inaction of the
tribal as a result of his ignorance, poverty or backwardness, which shall be
presumed to have existed when the property of the tribal is taken posscs$ion
of or otherwise appropriated or sought to be appropriated by a non-tribal. In
other words, a default or inacticn on the part of a tribal which results in

2 deprivation or deterioration of his rights over immovable property would
amount to “dealing” by him with such property, and hence a transfer of
immovable property. It is s¢ because a tribal is considered by the legislature
not to be capable of protecting his own immovable property. A provision has
been made by para 2-A of the 1956 Regulations for evicting any
unauthorised occupant, by way of trespass or otherwise, of any immovable

I property of a member of a Scheduled Tribe, the steps in regard to which may
be taken by the tribal or by any person interested therein or even suo motu by
the competent authority. The concept of locus standi loses its significance.
The State is the custodian and trustee of the immovable property of tribals
and {5 enjoined to sec that the tribal remains in possession of such property.
No period of limitation is prescribed by para 3-A. The prescription of the

g period of tweive years in Article 65 of the Limitation Act becomes irrelevant
so far as the immovable property of a tribal is concerned. The tribal need not
file a civil suit which will be governed by the law of limitation; it is enough if
he or anyone on his behalf moves the State or the State itself moves into
action to protect him and restores his property to him. To such an action
neither Article 65 of the Limitation Act nor Section 27 thereof would be

h  attracted.
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26. In our opinion, the abovesaid shall be the position of law under the
1956 Regulations where “transfer of immovable property” has:been defined
and also under the 1950 Agt where “transfer of holdmg has not been a
defined. Acquxsmon of title in favour of a non-tribal by invoking the doctrine
of adverse possession gver the immovable property belonging to a tribal, is
prohibited by law and cannoi be counignianced by the court.

27. The period up 0 6-4-1964, during which the land belonged to the
uibals, has to be excluded from calculating the period of limitation.
Undoubtedly, on 7-4-1964, the land having been sold by a tribal to a b

non-tribal with the previous permission of the Sub-Divisional Officer, the
possession of defendant-Respondent 1 over the land on and from that date
shall be treated as hostile. In the suit filed by the plaintiff-appellant in the
year 1970 the period of limitation shall have to be calculated by reference to
Article 65 of the Limitation Act. By that time only a period of. six years i.e.
between 1964 and 1970 had elapsed. The suit was not barred by limitation. c

28. The learned counsel for the respondents relied heavily on para 7-D of
the 1956 Regulations and upon two decisions of the Orissa High Court
rendered by reference thereto, namely, Laxmi Gouda v. Dandasi Goura'® and
Madhia Nayak v. Arjuna Pradhan!4. We have carefully perused both the
decisions. The question which arose for decision therein was: the effect of
amendment made in para 7-D of the Regulations and given a retrospective ¢
operation with effect from a back date. The High Court has held that if
adverse possession extending over a period of twelve years had already stood
perfected into acquisition of title before the date of the amendment, then the
amended provision®could not be read so as to extend the period of twelve
years of acquisitiof of title by adverse possession substituted as thirty years
even if such date fell after 2-10-1973, the date with which the amendment €
commenced operatmg The question which is arising for decision before us,
namely, whether a: pon -tribal can at all commence prescribing acqu1smon of
title of adverse possessxon over the land belonging to a tribal and situated in a
tribal area was ncuher raised before the High Court nor decided by it. A
judicial decision 1 mem authority for what it actually decides and not for what
can be read inio it hy implication or by assigning an assumed intention to the f
judges, and inferring from it a proposition of law which the judges have not
specifically 1aid down in the pronouncement. Still we make it clear that the
provisions of para 7-D of the Regulations are to be read in the hght of the
principle which we have iaid down hereinabove. A tribal may acquire title by
adverse possession over the immovable property of another tribal by
reference to para 7-D of the Regulations read with Article 65 and Section 27 9
of the Limitation Act, 1563, but a non-tribal can neither prescribe nor acquire
title by adverse possession over the property belonging to a tribal as the same
is specifically prohibited by a special law promulgated by the State
Legislature or the Governor in exercise of the power conferred in that regard

13 AIR 1962 0ri §
14 (1988) 65 Cut LT 360
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by the Constitution of India. A general law cannot defeat the provisions of a
special law to the extent to which they are in conflict; else an effort has to be
a made at reconciling the two provisions by homogeneous reading.

29. Having held that the wrongful possession of the defendant-
Respondent 1 over the land purchased by the plaintiff-appellant has not
ripened into acquisition of title by adverse possession, the next question
which arises for decision is in relation to the appropriate relief which should
be allowed to the pizintiff-appellant. There was a controversy before the trial

b court as to the exact extent of land and of encroachment on the property
belonging to the plaintifi-appellant by the defendant-respondent, as the two
properties are adjoining. The plaintiff-appellant relied on the report of Amin
while the trial court had also got a survey conducted by a local
Commissioner who had filed his report. The High Court has not recorded any
specific finding thereon because of the view taken by it on the plea of agversg

¢ possession, resulting in dismissal of the suit.

30. The other question which arises is as to the construcuon made by
defendant-Respondent 1 over the property of the plaintiff-appellant
encroached upon by defendant-Respondent 1. During the course of hearing,
it was submitted by the learned counsel for defendant-Respondent 1 that
huge construction has come up over the property in suit, while according to

d  the plaintiff-appellant some construction, rather a major portion thereof, has

taken place during the pendency of the appeal in this Court as no interim

relief was granted by the Court though it was prayed for by the plaintiff-
appeliant.

31. On these two aspects the case needs to be remanded to the trial court
for the ends of justice and determination of appropriate relief. We propose to
make suitable directions in this regard in the operative part of the judgment.

32. The appeal is allowed. The judgment of the High Court is set aside.
The case is remanded to the trial court for decision in accordance with the
following directions:

() The trial court shail find if an undisputed or proved map of the

f land belonging to the plaintiff-appellant demarcating the area encroached
upon by defendant-Respondent 1 is available on record, and if so, the
samg shall be accepied and made a part of the decree; if not, the (rial
court shall appoirt an Advocate Commissioner assisted by a person
proficient in survey to draw up a map of the plaintiff-appellant’s land and
demarcate specificaily therein the area encroached upon by the
defendant-Respondent 1.

’ (2) The trial court.shall determine, after hearing the learned counsel
for the parties and if necessary, by recording additional evidence,
whether a decree for demolition of the construction, made by the
defendani-Respondent 1, and specific restoration of possession to the
plaintiff-appellant, is called for. In the alternative, the trial court shall
determine if, in‘spite of the encroachment having been proved, a decree
for the award of suitable compensation in lieu of demolition and
restoration of possession would be a more appropriate r¢ligf,

fres il
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(3) In the event of the trial court forming an opinion in favour of
awarding compensation, the same shall be assessed by reference to the
date of this judgment. The payment of compensation, as quantified by the a
tial court, shall be a condition precedent for condoning the
encroachment and unauthorised construction of the defendant-
Respondent 1.

33. The trial court shall dispose of the suit, consistently with the terms of
this judgment, expeditiously and in any case within a period of six months
from the date of the communication of this judgment. . b

34. The costs incurred in the High Court and this Court shall be borne by
the defendant-Respondent 1. The costs incurred in the trial court shall be in
the discretion of thetrial court. :

: Io (2064) 10 Supreme Court Cases 84 c

(BEFGRE G.B. PATTANAIK AND BRUESH KUMAR, JJ.)
RAJASTHAN SOCIAL WELFARE ADVISORY i

BOARD AND:ANOTHER .. Appellants;
: : Versus »
RAM KISHORE MEENA AND OTHERS .. Respondents. 4

Civil Appgal No. ... of 2002, decided on February 18, 2002

Constituticn of;India — Art, 226 — Interference under, without going
into merits — Wrif petition against order of dismissal of respondent from
service of appellant Board — Single Judge dismissing the writ petition as
not maintainable -— Division Bench setting aside the order of the Single
Judge dismissing tde writ, as well as the order of dismissal itself — It also
directing reinstatement of the respondent in service =« Held, Division Bench ¢
erred in law in setting aside the order of dismissal! without even examining
the legality of the same — Ultimate conclusion of High Court interfering
with the order of tlismissal not being based on any reasons, liable to be set
aside — Matter remanded to Single Judge to be heard on merits —- Service
Law — Administrative Tribugals Act, 1985 — 8§, 14
Appeal disposed of R-M/S/25965/SL. f

ORDER '

1. Leave granted.

2. The order of gdismissal of Respondent 1 dated 27-4-1995 was the
subjeci-matter of chalienge in the writ petition filed in the Rajasthan High
Court. Respondent 1 was an employee of the Central Social Welfare Board
and he was working as-Welfare Officer. He had been sent on-deputation as 9
Secretary on 2-11-1988 and he was finally absorbed by order dated 24-1-
1991. Thus, he became an employee of the State Board. While he was
continuing as an employee of the State Board, the appropriaie authority
found several derelictions on his part, including the dereliction of release of
Rs 8 lakhs in favour of his own brother for non-existent projects. He was

T Arising out of SLP (C) No. 19459 of 2001
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(2615) 7 Supreme Court Cases €01
(BEFCRE H.L. DATTU, C.J. AND DR A X. SIKRT AND ARUN MISHRA, JJ. )

RAJASTHAN HOUSING BC4ARD .. © Appellant;
Versus \
NEW PINK CITY NIRMAN SAHKARI SAMITI
LIMITED AND ANOTHER ; .. - Respondents.

Civil Appeais Nos. 1327-36 of 2013% with Nos. 1537-634 of 2013
and 4183-92 of 2015%, decided on May 1, 2015

A. Land Acguisition and Requisition — Rajasthan Land Acquisition
Act, 1953 (24 of 1933) — Ss. 12 and 18(2) — Limitation period of six months
from date of award for making reference to court — Commences from date
of actual or constructive knowledge of award — Filing of objections against
acquisition by person interested and rejection thereof, on facts, indicative of
his knowledge =as a reasomable person, of acquisition ‘process and
determination of compensation — Hence constructive knowledge of award
attributable from date of passing thereof and limitation period for reference
would commence from that date — Subsequent issuance of notice under
8. 12(2), if any, would not provide starting point of limitation -~ Land

cquisition Act, 1894, Ss. 12 and 18(2)

B. Administrative Law —- Natural Justice — Audi Alteram Partem —
Right to H\.aring — Notice/Sticw-Cause —- Consiryctive nctice - Concept
— Test of knowledge as a rcasonable person — Words and Phrases —
“Constructive notice”, “riotice”

C. Tenancy and Land Laws — Rajasthan Tenancy Act, 1955 (3 of 1955)
— 8. 42(b) — Void transaction — Sale by Scheduied Caste khatedars to
“person who is not a member of Scheduled Caste” — “Person” includes
juristic person such as housing society — Hence agreement of sale of land
by SC khatedars to respordent Housing Society void ab initio’~- Decree for
specific performance of the agreement obtained by Society being prohibited
under S. 42 and opposed (o public policy, hence, is also a nullity and
unenforceable — Specific Relief Act, 1963 -— S8s. 9, 10 and 20 —
Constitution of India — Aris. 46, 341 and 342 -~ Transfer of Property Act,
1882 -+ §. 6 — Transfers prohibited by law — Contract Act, 1872 — . 23
— Civil Procedure Code, 1908 — Ss. 2(2), 33 and Or. 23 R. 3 —
Comipromise decree purportedly affirming void transaction, held, is also
void ab initio

+ From the J udgm.,m ard Order dated 29-10-2609 of the High Ccurt of Judicature of Rajasthan at
Jaipur Eench, .lCllDLh in DE Special Appeals (Civil) Nos. 13 of 2001, 55 of 1999 and 101-07 of
2000 «

I Axsing out of SLPs (C) Nos, 21244-53 ¢f 2013
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D. Transfer of i’roper y Act, 1882 — Ss. 53-A and 6 — Void transaction
— Transfers prohilfited by law — Benefit of S. 53-A in respect of agreement
between Scheduled .Caste khatedars and non-Scheduled Caste person for
sale of land, not ayailabie to vendee when transaction itself is void under
S. 42 of R.ajasthan ‘Tenancy Act — Rajasthan Tenancy Act, 1955 (3 of 1955),
S. 42 >

E. Land Acquijition and Requisition — Rajasthan Land Acquisition
Act, 1953 (24 of 1953) — Ss. 12 and 4 — Entitlement to compensation —
Valid interest in thfé land, acquired prior to acquisition of the land by State
— Need for — Clalm of compensation by purchaser of land .under a void
agreement of sale antered prior to its acquisition by State — Transaction of
sale by Scheduled €aste khatedars in favour of a juristic person i.e. Housing
Society (respondenf herein) void ab initio under S. 42 of Rajasthan Tenancy
Act not only agal{m khatedars but also against State after issuance of
notification under 8. 4 of 1953 Act — Compensation cannot be claimed by
respondent Society as a vendee under such void transaction as that would
defeat very object of statute and constitutional protection to SCs/STs
provided under Arts. 341 and 342 of Constitution — Right to claim
compensation is based on right, titie or interest in land which cannot be
transferred by SC khatedars to juristic person like housing Society in view
of prohibition under 8. 42 of Tenancy Act — Transaction being void and
land being inalienable to non-SC person no right of apportionment to
compensation can also be claimed by respondent Society — Society having
not acquired any right ir the land so as to claim compensation on that basis,
in view of void transaction, its contention that such right cannot be taken
away except in accordance with law, cannot be accepted — Benefit of
compensation to reach directly to SC khatedars and not to infermediary like
Society — Rajasthan Tenancy Act, 1955 (3 of 1955) — §. 42 — Constitution
of India — Arts. 300-A, 341 and 342 — Land Acguisition Act, 1894 — S. 9
— Transfer of Property Act, 1882 — §, 6 ~— Transfers prohibited by law

F. Tenancy and Land Laws — Rajasthan Tenancy Act, 1955 (3 of 1955)
— Ss. 175 and 42 — Void transaction entered into by Scheduled Caste
khatedars with respondent Housing Society in violation of S. 42 of 1955 Act
— Society put in possession — Failure of khatedars to take recourse to
S.175 of 1955 Act to evict such illegal transferees — Void' transfer also
purportedly perfected vide a compromise decree — Basic transaction being
void, remaining abovesaid events, held, irrelevant and cannot confer title
upon purported transferee

— Agreement of sale of land by Scheduled Casle khatedars entered into
in favour of respondent Housing Society void ab initio under S. 42 of
Rajasthan Tenancy Act — Before Soclety had obtained decree for specific
performance of agreement, land acquired by State by issuing notification
under S. 4 of 1953 Act — In such circumstances, there was no question of
filing application under S. 175 of Rajasthan Tenancy Act by khatedars for
ejectment for illegal transfer — Hence respondent Society’s contention that
in view of khatedars’ failure to resort to S. 175 they lost their remedy against
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acquisition of title by Society. for claiming compensation by. virtue 5){
compromise decree for specific performance of agreement obtamed' by it,
cannot be accepted — Respondent Society’s claim for compensation on
ground of absence of application under S. 175 cannot be allqwed s0 as to
deprive Scheduled Caste khatedars when sale transaction was itself void —
Rajasthan Land Acquisition Act, 1953 (24 of 1953) — Ss. 12 and 4 —
Property Law — Transfer of Property Act, 1882 — Ss. 6 to § — Contract
Act, 1872, 8.23

G. Land Acquisition and Requisition — Rajasthan Land Acquisition
Act, 1953 (24 of 1953) — S. 12 — Right to receive piece of developed land in
addition to compensation — Ciaimed under Government Circular which
entitled such benefit to khatedars, only when they surrendered their land —
Circular made applicable in case of future acquisition and not where award
had already been passed — Where land of khatedars acquired by issuing
notification under S. 4 and award already passed under S. 12, in absence of
any surrender, khatedars or transferee (in present case respondent Housing
Society) with which they had entered into agreement of sale of land, cannot
claim benefit under Circular, that too at appellate stage before Diyision
Bench of High Court — Land Acquisition Act, 1894, Ss. 12 and 23 ’

H. Land Acquisition and Requisition — Rajasthan Land Acquisition
Act, 1953 (24 of 1953) — §. 12 — Compensation — Quantum — Evidence
for determining — Documentary and oral evidence — Though oral evidence
is also to be considered, but when documentary evidence evincing price of
land is avaiiable, same would be preferable to oral evidence, especially if the
latter is based on ipse dixit and without any sound basis — When proper
scrutiny of documentary aud oral evidence is made by court, determination
of compensation by it deserves acceptance — Land Acquisition Act, 1894,
Ss. 23 and 12 ;

I Land Acquisition and Requisition — Rajasthan Land Acquisition Act,
1953 (24 of 1933) — Ss. 12 and 30 — Compensation — Claim of
downtrodden (Scheduled Caste/Tribe) class should not be prolonged —
Exercise of power by Supreme Court in appeal — Question arose whether
Scheduled Caste khatedars or respondent Housing Society which entered
into agreement with former for sale of land in Society’s favour entitled to
compensation — Although khatedars were required to be heard and further,
they having sought reference under S. 30 against Society, question could be
decided in those proceedings, but considering protection provided to
SCs/STs by the statute and the Constitution, power of Supreme Court
deserves to be exercised to set at rest the controversy by holding on facts
that only the Scheduled Caste khatedars are entitled to compensation in
view of agreement being void — Tenancy and Land Laws — Rajasthan
Tenancy Act, 1955 (3 of 1955) — S. 42 — Constitution of India — Arts. 341,
342, 46 and 142 == Land Acquisition Act, 1894, Ss. $ and 23
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The respondent Housing Society claimed that it had entered into an
agreement of sale of the land in question with the khatedars (who belonged to
Scheduled Caste) in 1974 and 1976. The Society also claimed that it had applied
1o the Rajasthan I—’I-,ousing Finance Society Ltd. for financial assistance for
construction of houses and an NOC dated 7-6-1982 was issued to it by th'e Urban
Improvement Trust, Jaipur. In the meanwhile, the State Government issued a
Notification under “Section 4 of the Rajasthan Land Acquisition Act, 1953
(provisions of which’ are in pari materia with those of the Land Acquisition Act,
1894) on 12-1-198%, The land had been acquired for the purpose of housing
scheme of the Rajasthan Housing Board. On 22-5-1982 the possession had been
handed over to the Rajasthan Housing Board under Section 9 of ‘the 1953 Act.
The Society submitigd iis objections before LAO on 20-7-1982. While rejecting
the objections on 4-9-1982, the Special Officer, Urban Development Authority,
LAO, unilaterally: &bserved that the acquisition could not be said to be. in
violation of Article® 300-A of the Constitution of India; the Society had no
ownership of and inferest in the land. Thus, it had no right to raise the objection.
The said order had attained finality and the award was passed on 30-11-1982. In
the award, it had alsp been mentioned that an advocate had appeared on behalf of
the khatedars and wanted to file objections regarding compensation. The said
advocate appeared @n behalf of some of the khatedars and stated that they had
sold the land to the Society. However, no claim petition was filed on their behalf.
There was also a reference in the award dated 30-11-1982 as to the objection
filed by the Society had been rejected on 4-9-1982. Thus the award was passed
after rejecting the objections raised by the Society in favour of the khatedars.
However, the notice of the award was issued under Section 12(2) of the Act to
the Society by the Collector on 31-12-1988. The Society applied for reference
under Section 18 of the 1953 Act. On 17-4-1989, the reference was made to the
civil court. Later on the Society filed a civil suit for specific performance of the
agrecment io sell in the year 1986 against the khatedars and compromise decrees
are said to have been passed in 1986 and 1988 thereby decrecing the suit in
favour of the Society. y

The civil court answered the reference on 23-1-1994 determining the
compensation at Rs 260 per square yard. The objection raised by the Housing
Board with respect to the entiflement of the Society under Section 42 of the
Rajasthan Tenancy Act, 1955 was brushed aside. On appeal to the High Court,
the Single Bench reduced the compensation to Rs 100 per square yard. The
Divisior Bench not only affirmed the aforesaid award but additionally directed to
consider allotment of 25% of developed land in view of the Circular dated 27-10-
2005. Paras 1 and 4 of the Circular are as follows:

*1. In the matters of land acquisition on making a surrender of the land
by the khatedar, he will be entitled for maximum 20% residential and 5%
commercial land to the said person from whom the land has been acquired.
But' for the khatedar no other person shall be allotted the land, even if
nominated by him.

* * *

4. These provisions shall only be applicable, in case of future
acquisitions. These provisions shall not specifically be applicable, wherein
the Land Acquisition Officer has already declared the award and the
compensation amount has been paid/deposited in the court or 15% land has
been ailowed to be allotied in the award.”
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The present appeals before the Supreme Court arose out of the judgment and
order of the Division Bench of the High Court. The following questions arose for
determivation in the present appeals:

(i) Whether the reference, with respect to the four cases in which award
was passed on 30-11-1982, was within the period of limitation, In the instant
case, it was urged on.behalf of the Society that the limitation to seek the
reference would commence from the date of receipt of the notices issued and
received on 31-12-1988 and as such the reference sought was within the
period of limitation.

(ii) Whether in view of Section 42 of the Rajasthan Tenancy Act, the
transaction entered intc by the Society with the original khatedars was void
and. whether on that basis, it had a right to maintain the reference and to
claim compensation?

(iif) Whether as a result of failure of the khatedars to take recourse to
Section 175 of the Rajasthan Tenancy Act, they bad lost their remedy for
ignoring the title acquired by the Society which had been purportedly
perfected by the compromise decrees passed by the civil court.

(iv) Whether the determination of quantum of compensation and
direction of the Division Bench of the High Court to consider allotment of
developed land to the Society was justified?

Allowing the appeals preferred by the Rajasthan Housing Board and the
khatedars, the Supreme Court

Held :

(1) The party must have either actual or constructive communication of the
order which is an essential requirement of fair play and natural justice.
Constructive notice in legal fiction signifies that the individual person should
know as a reasonable person would have. Even if they have no actual knowledge
of it. Constructive notice means a man ought to have known a fact. A person is
said to have notice of a.fact when he actially knows a fact but for wilful
abstention from' inquiry or search which he ought to have made, or gross
negligence he would have known it. Constructive notice is a notice inferred by
law, as distinguished from actual or formal notice; that which is held by law to
amount to notice. . (Paras 13 and 16)

Madan v. State of Maharashtra, (2014) 2 SCC 720 : (2014) 2 SCC (Civ) 187, relied on
Harish Chandra Raj Singh v. Land Acquisition Officer, AIR 1961 SC 1500, affirmed
0.A.0.AM. Muthiah Chettiar v. CIT, 1950 SCC OnLine Mad 320 : AIR 1951 Mad

204 : ILR 1951 Mad 8135, held, approved ;

Jehangir Bomanji Wadia v. C.D. Gaikwad, 1954 SCC OnLine Bom 7 : AIR 1954 Bom 419,
cited

In the instant ease, the Housing Society was aware of the land acquisition
process and determifiation of compensation and had filed objections which stood
rejected on 4-9-1982. The Society had also actively participated in the other
pending cases with fespect to determination of compensation in which award had
been passed on 2-1 -:{989. Thus, the constructive knowledge of the award is fairly
attributable to it when it was so passed. The reference sought on the strength of
the notice under Se'gtion 12(3) 1ssued and recetved on 31-12-1948 would not
provide limitation ta-the Society for seeking reference with respect to the cases
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in which the awzi}égf was passed on 30-11-1982 as notice to it was wholly

unnecessary in viewiof rejection of its cbjection on the ground that it was not
having right, title oc'interest in the land. Thus it could not be said to be “person
interested” in view gof the order dated 4-9-1982. The notice was issued for
reasons best knownjto the Special Officer. It is surprising how -and for what
‘reasons notice wa$ issued after six years. However, in the facts and
circumstances, the Society had a constructive notice of the award dated
30-11-1982. Thus, in view of the conjoint reading of Sections 12(2) and 18(2) of
the Rajasthan Land.Acquisition Act, it was not open to LAQ to refer the case to
the civil court on the basis of the'time-barred application. (Paras 16 and 17)

(2) The original. khatedars are “Bairwa” by caste which is a Scheduled Caste
and they are entitled to the protection of Section 42 of the Rajasthan Tenancy Act
which declares the {ransaction entered into by a Scheduled Caste with any person
other than a person of a Scheduled Caste or by a Scheduled Tribe with any other
tribe to be void. The so-called agreements of 1974 and 1976 which were

purportedly eatered into by the Society with the khatedars were thus clearly void
as per the mandate of Section 42 of the Rajasthan Tenancy Act. The Notification
in the instant case under Section 4 was issued on 12-1-1982. The plea of part-
performance under Section 53-A of the Transfer of Property Act was also not
available to the Society as traisaction is void. . (Paras 19 to 21)
Equally futile is the submission that since the Society is a juristic person,
sale cannot be said to be in contravention of Section 42 as the expression
“person” in Section 42(b) refers to a natural person and the Society cannot be a
person of Scheduled Caste. In view of the dictum in Aanjaney Organic Herbal
(P) L., (2012) 10 SCC 283, it is clear that the sale of land by Scheduled
Caste/Tribe person to the Society which is a juristic person is ab initio void and
not recognisable in the eye of the law. Thus in the instant case, the transaction is
ab initio void, that is, right from its inception and is not voidable: at volition by
virtue of the specific language used in Section 42. There 1s a declaration that
such transaction of sale of holding “shall be void”. As the provision is
declaratory, no further declaration is required to declare prohibited transaction a
nullity. No right accrues to a person on the basis of such a transaction. The
person who enters into an agreement io purchase the same, is aware of the
consequences of the provision carved out in order to protect weaker sections of
the Scheduled Castes and Scheduled Tribes. The right to claim compensation
accrues from right, title or interest in the land. When such right, title or interest
in land is inalienable to ton-SC/ST, obviously the agreements entered into by the
Society with the khatedars are clearly void and decrees obtained on the basis of
the agreement are violative of the mandate of Section 42 of the Rajasthan
Tenancy Act and are a nullity. Such a prokibited transaction opposed to public
policy, cannot be enforced. Any cther interpretation would be defeasive of the
very intent and protection carved out under Section 42 as per the mandate of
Article 46 of the Constitution, in favour of the poor castes and downtrodden
persons, included in the Schedules to Articles 341 and 342 of the Constitution of
India. (Paras 22, 23 and 26)
Amar Singh v. Custodian, AIR 1957 SC 599 : 1957 SCR 801; Manchegowda v. State of
Karnataka, (1984) 3 SCC 301; State of M.P. v. Babu Lal, (1977) 2 SCC 435, relied on
State of Rajasthan v. Aanjaney Organic Herbal (P) Ltd., (2012) 10 SCC 283 : (2012) 4 SCC
(Civ) 1168 : (2012) 2 SCC (L&S) 983; Lincai Gamango v. Dayanidhi Jena, (2004) 7
CC 437; Amrendra Pratap Singh v. Tej Bahadur Prajapati, (2004) 10 SCC 65, affirmed

oo a0
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Madhavrao Waman Saundalgekar v. Raghunath Venkatesh Deshpande, (1922-23) 50 1A
255: AIR 1923 PC 205; Karimullakhan v. Bhanuprarapsingh, AIR 1949 Nag 265;
Madhia Nayak v. Arjuna Pradhan, (1988) 65 Cut LT 360, cited
The further submission on behalf of the Society that though a purchaser after

issuance of notification under Section 4(1) of the Land Acquisition Act cannot
question the legality of-the notification, but, can lay a claim for payment of
compensation has also no force as in the instant case it was a transaction which
was not only void against the State but also void inter se vendor and vendee.
(Para 31)
U.P.Jal Nigam v. Kalra Proper!zes (P) Ltd., (1996) 3 SCC 124, distinguished

The right to claim compensauon cannot be enforced by the Society on the
basis of such transaction as that would defeat the very object of the Act and the
constitutional provisions including such castes and tribes under the protective
umbrella of the Schedules to Articles 341 and 342. They cannot be deprived of
the right to obtain the compensation of the land legally held by them and they
cannot be made to fall prey to unscrupulous devices of land grabbers. The right
to claim compensation is based on righ, title or interest in the land which cannot
be transferred by virtue of the mandate of Section 42 to a juristic person like the
Society. It is the duty of .the State to ensure that the benefit reaches to such
persons, directly- and not usurped by intermeddlers as what is intended by the
protection of the right to hoid property of SC/ST, cannot be taken away by
disbursing the compensation to the Sogiety. The persons of SC/ST, as the case
may be, are the only rightful claimants to disbursal of compensation and such

right cannot be tinkeréd with by void transaction as the purpose of compensation
is the resettlement of the Scheduled Castes or Tribes. The instant transaction
being void as per Séction 42 of the Rajasthan Tenancy Act and the property was
inalienable to non-Scheduled Caste, obviously, the logical corollary has to be
taken that no right in apportionment to compensation can be claimed by the
Society. . 2 (Paras 32 and 34)
V. Chandrasekaran.v. Administrative Officer, (2012) 12 SCC 133 : (2013) 2 SCC (Civ)
136 : (2013) 4 SCC (Cri) 587 : (2013) 3 SCC (L&S) 416; Diossibai Nanabhoy Jeejeebhoy
v. PM. Bhaluc}a’\l95 8) 60 Bom LR 1208; Himalayan Tiles and Marble (P) Lid. v.
Francis Victor Cuumzho (1980) 3 SCC 223, distinguished
Lila Ram v. Union ujfindta, (1975) 2 SCC 547; Sneh Prabha V. State of U.P.,, (1996) 7 SCC
426; Union of Indig: v. Shivkumar Bhargava, (1995) 2 SCC 427; Star Wire (India) Lid. v.
State ofHaryara, (1996) 11 SCC 698; Ajay Krishan Shinghal v. Union of India, (1996)
10 SCC 721; Makavir v. Rural Institute, (1995) 5 SCC 335; Gian Chand v. Gopala,
(1995) 2 SCC 5285, *Meera Sahni v. Lt. Governor of Delhi, (2008) 9 SCC.177; Tika Ram v.
State of U.P, (2069) 10 SCC 689 : (2009) 4 SCC (Civ) 328; U.P. Jal Nigam v. Kalra
Properties (P) Ltd (1996) 3 SCC 124, cited
(3) Section 175 of the Rajasthan Tenancy Act provides for ejectment for
illegal transfer or:sib-letting in contravention of the provisions of the said Act.
However, injtiati'or'L of ejectment proceedings in the instant case under the
aforesaid provisioniwould have been an exercise in futility as admittedly the
possession had alréddy been taken by the State on 22-5-1982. Apart from that,
voidness of the trahsaction can be looked into in these proceedings also when
right to claim compensanon is asserted by the Society and from factual
conspectus of the imstant case it is apparent that the khatedars belong to the
Scheduled Castes jand "they cannot be deprived of their right to claim
compensation, intendment of Section 42 can be effectuated in these proceedings.



0
dLL vnine vvep zatuofi, LOP%U&I(L A AVE -
Page 8 Monday, August & 2019
Printed For: Mr. Nachiketa J.,ghl
SCC Online Web Edition: hitsi#/www scconling.com
TruePrint™ source: Supreme Court Casas

)
Y <\
5

608 : SUPREME COURT CASES (2015) 7 SCC

In the instant case, there is no question of initiating the process under Section
175 of the Rajasthan Terancy Act as much before passing of the decrees by the
civil court in the year 1986, possession had been taken by the State in May 1982
much before limitation lapsed. Thus, institution of proceedings for ejectment was
not warranted. : (Paras 38 and 39)
Nathu Ram v. State of Rajasthan, (2004) 13 SCC 585; Ram Karan v. State of Rajasthan,
(2014) 8 SCC 282 : (2014) 4 SCC (Civ) 306, distinguished
There is no substance in the contention that the Society has acqulred a right
and such right to hold property cannot be taken away except in accordance with
the provisions of a statute and that if a superior right to hold the property is
claimed, the due procedure must be complied with. Although the right to hold
property cannot be taken away except in accordance with the provisions of the
statute but in the instant case, the right to hold property albeit had not been
acquired by the Society, as the transaction was ab initio void and a nullity. On the
other hand, the land has beer acquired by the State Government and even the
right to claim compensavon was denied to the Society in the award passed on
30-11-1982 by rejecting their objections. The recourse to Section 175 was not
required. The question of entitlement of the Society is involved in the cases in
view of award dated 30-11-1982 rejecting the right of the Society to claim
compensation. Thus, it cannot be said that there is violation of the principles with
respect to right to hold property, which cannot be taken away except as provided
in the provisions of the statute. (Paras 41 and 43)
Lachhman Dass v. Jagat Ram, (2007) 10 SCC 448; Tukaram Kana Joshi-v. Maharashtra
Industrial Development Corpn., (2013) 1 SCC 353 : (2013) 1 SCC (Civ) 491; Rajendra
Nagar Adarsh Grah Nirman Sahkari Samiti Ltd. v. State of Rajasthan, (2013) 11 SCC 1;
Mathew Varghese v. M. Amritha Kumar, (2014) 5 SCC 610 : (2014) 3 SCC (Civ) 254,
distinguished . :
Jilubhai Nanbhai Khachar v. State of Gujarat, 1995 Supp (13 SCC 596, cited
(4)(a) In the instant case, even the prevalent instructions which have been
modified did not confer any right on the Saeisty a¢ the khatedars to claim the
developed land. It was pot a case of surrender of land; thus there was no question
of the provisions of the Circular beirg applied as the Circular was in the form of
guidelines for future acquisitions where the khatedars surrendered their lands and
award has not been passed. For the aforesaid reasons, the Circular could not have
been pressed into service by the Society and that too at the appeliate stage before
the Division Bench. Apart from inapplicability, it is also apparent that the very
purpose of issuing such circulars is not to benefit the purchaser who has acquired
the right after issuance of notification under Section 4 of the Rajasthan Land
Acquisition Act, and in violation of mandate of Section 42 of the Rajasthan
Tenancy Act. Consequenily, the High Court had no jurisdiction to direct
allotment of land. Even the khatedars were not entitled to such direction/benefit
as the circulars are not applicable in such cases. The Division Bench has gravely
erred in law while issuing the aforesaid directions which were wholly
unwarranted and uncalled for. . (Paras 47 and 53)
Jaipur Development Authority v. Vijay Kumar Data, (2011) 12 SCC 94: (2012) 2 SCC
(Civ) 245, affirmed
Jaipur Development Authority v. Radhey Shyam, (1994) 4 SCC 370; Jaipur Development
Authority v. Daulat Mal Jain, (1997) 1 SCC 35, considered
Ratni Devi v. State of Rajasthan, Special Appeal No. 697 of 1995, decided on 12-4-2007
(Raj), d!stinguished
State ofBihary. Kripalu Sharkar, (1987) 3 SCC 34 : 1987 SCC (Cri) 442, cited
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In Raini Devi, Special Appeal No. 697 of 1995, decided on 12-4-2007 Raj)
the applicabiiity of the Circular was not considered by the Division Beach. The
matter was decided on the basis of concession and the agreement between the
parties. Therefore, it was clearly a misadventare on the part of the Division
Bench in the instant case to rely upon the decision in Rami Devi. No negative
equality could be claimed. In Hari Ram, (2010) 3 SCC 621, the Supreme’ Court
considered passing of different orders, in respect of persons similarly sitsated,
relating to same acquisitiop proceedings. The action was held to be violative of
Article 14 of the Constitution, being discriminatory.- There is no doubt about it
that different standards cannot be applied for withdrawal from acquisition. The
present 1s not such a case. The Circular is not applicable. The Cougt 2aunost direst
the State to act upon the circulars which are not applicable. All -actions of the
State are to be fair and légitimate. The Court cannot create negative equahty and
confer a benefit that ioo on the strength of a concessional statement which is not
provided by circular. Concession made by the counsel in Ramni Devi case cannot
widen the scope of the Circular. (Paras 48 and 54)

Ratni Devi v. State of Rajasthan, Special Appeal No. 697 of 1995, decided on 12-4-2007

(Raj); Hari Ram v:State of Haryana, (2010) 3 SCC 621 : (2010) 1 SCC(Civ) 787; Usha

Stud and Agmulmml Farms (P) Ltd. v. State of Haryana, (2013) 4 SCC 210 : (2013) 2

SCC (Civ) 556, distinguished

Accordingly, thé direction issued by the High Court to grant 25% of the
developed laad is I“CXEbV set aside. (Para 63)

(4)(B) There is &o substance in the contention that adequate compensation
had not been deterriined as the compensation determined by the High Court was
on the lower side an8 that oral evidence which was relied upon by the Reference
Court otght to have,been acted upon by the High Court but the same has been
ignored. The price of the land per square yard was determined by the Reference
Court. It also uomm%;rcd oral evidence ir detail and has not relied upon the same
and has arrived at thc average price to be Rs 135 per square yard making certain
deduction as 1a.rgc grea has been acqmred In case area in question had been
developed, certain #rea was bound to go in the development. Thus, deduction
which has been made to atrive at the figure of Rs 100 per square yard is proper.
In the facts and cirgtimstances of the case, the finding arrived at by the Single
Bench of the High €ourt was appropriate. Oral evidence can also be taken into
consideration but m. the facts of this case, the best evidence is documentary
evidence which has to prevail. In the face of the documentary evidence evincing
the price of the land per square yard the oral evidence which was based upon
ipse dixit and without any sound basis, could not have been accepted by the
Reference Court. Thus, the grave error which was committed had been rightly set
at naught by the Single Judge of the High Court, which determination of
compensation has also not been interfered with by the Division Bench. In this
case, there is proper scrutiny and evaluation of oral and documentary evidence
by the High Court. The decision of the High Court with respect to determination
of compensation desérves o be upheld. (Paras 56 to 58 and 60)

State of Gujarat v, Rama Rana, (1997) 2 SCC 693; Satyanorayana v. Bhu Arjan Adhikari,

(2011) 15 SCC 133 : (2014) 2 SCC (Civ) 350; Ramanial Deochand Shah v. State of

Maharashtra, (2013) 14 SCC 50 : (2014) 2 SCC (Civ) 397, explained and distinguished

on faers
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The High Court has rejected the application under Order 1 Rule 10 CPC
filed by the khatedars. In the facts of this case, particularly when the issue of
violation of Section 42 of the Rajasthan Tenancy Act was raised by the State
Governmeni and referennce- was also as to the award passed in 1982 in favour of
the khatedars in which the Society was denied the right to receive compensation.
Obviously, the khatedars were required to be heard as the adjudication of their
right was involved in the matter to decide to whom the compensation is payable,
and whether the Society was entitled to claim compensation on the basis of void
transaction. It was also sibmitied that the khatedars have sought reference under
Section 30 against the Society, that question can be decided in those proceedings.
However, the factual mateix and its determination of the question as to
entitlement of the Society is necessary in the instant case, as such it has been
decided here. More so, the plight of downtrodden class of the Scheduled Caste
khatedars cannot be prolonged and considering the provisions which have been
enacted for their protection, and the constitutional mandate, the Supreme Court
would exercise its power to set at rest the dispute between the parties and hold
that only khatedars, it ease somie of them have died, their legal representatives
would be entitled to receive the compensation which has been determined in the
instant case. (Para 61)

In order to protect the interest of the Scheduled Caste persons; it is further
directed that the Society or other intermeddler, or power-of-attorney holder shall
not be paid compensation on their behalf and the Collector/Land Acquisition
Officer to ensure that the compensation is disbursed directly to the khatedars or
their legal representatives, as the case may be, and that they are not deprived of
the same by any usscrupulous devices of land . grabbers, -etc. Let the
compensation be disbursed within a period of three months along with other
permissible statutory benefits. (Para 62)

State of Rajasthan v. Rajasthan Housing Board, Special Appeal Civil No. 13 of 2001,
decided on 29-10-2009 (Raj), paitly affirmed and partly reversed
R-D/54986/C

Advocates who appeared in this case
Vijay Hansaria, Vikas Singk, R.P. Bhatt and Basava Prabhu S. Patil, Senior Advocates
(Surya Kant, P.C. Jain, Avaish Pandey, Yunus Malik, Deepeika Kalia, Aman Malik,
Prashant Choudhary, Praveen Swarup, Shashank Singh, Lakshmi' Raman Singh,
Sanjeev Anand, Yakesh Arand, Nimit Mathur, Milind Kumar, Kapish Seth and
Praveen Swarup, Advocates) for the appearing parties.
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