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·r Arising out of SLP (C) No. 8275 of 2007. From the Judgment and Order dated 28-8-2006 of the 
High Court of Delhi at New Delhi in RR'\ No. 229 of 2004 

n 

d SANTOSH KUMAR! Respondent. 
Civil Appeal No. 4341of2()()7t, decided on September 18i 2007 

A. Civil Procedure Code, 1908 -- Or. 20 R. 12 and Or. 7 ~. 7 & 8 - 
Suit for possession and ·injunction to restrain interference with possession - 
No claim made for damages/mesne profits in suit - In appeal filed by 
defendant, High Court in addition to upholding decree for pbssession and ~ 
injunction, passing directions for payment of' compensation to plaintiff and 
granting liberty to plaintiff to file separate suit for damages/mesne profits ..-- 
Impermissibility -- Specific Relief Act, 1963 -- S. 5 · 

B. Civil Procedure Code, 1908 -- Or. 2 Rr, 2 & 4 and Or. 20 R. 12 - 
Separate suit. for mesne profits/damages - Maintainability _of, when the 
same not claimed in a suit' for possession and injunction to restrain 
interference with possession -· Held, there may be independent causes of 
action for either suit - In terms of Or. 2 R. 4 such causes of action can be 
joined and therefor no leave of the court is required - If no leave has been 
taken, a separate suit may or may not be maintainable but the same has to 
be filed within limitation.:_ Specific Relief Act, 1963·- S. 5 

C. Civil Procedure Cade, 1908 - Or. 20 R. 12 - SuH. for g 
damages/mesne profits - Pre,cqnQH&Qm fw tilin~ gf - Proper mode tor 
disposal of - Necessity of paying requisite court fees ...,... Necessity of passing 
of preliminary decree and inquiry into actual damages suffered - Specific 
Relief Act, 1963 - S. 5 

Versus 
Appellant; 

(200i) 8 Supreme Court Casts 600 
(BEFORE S.B. SINHA ANTI H.S. BEDI, JJ.) 

SHIV KUiv1AR SHARM/•- 

c 

SUP°R.EME C~OURT CASES -~ ' 
had applied tl'lf~ugh proper channel with the permission of the 
administrarion/autberity concerned'. There is no dispute that tl;le respondent 
after proceeding tci· Yemen had resigned from Benaras Hindu University. a 
There is <-1 long ~ between the time he left Benaras Hindu University and 
when he joined Alfgarh Muslim University. It is not at all a case of transfer of 
an employee. The~. is no question of consent of the organisation (Benaras 
Hindu Universityj.jlherefore, the provisions of Statute 61(6)(iv) can have no 
application and the~espondent is not entitled for counting of service rendered 
by him in BenarasHindu University for the purpose of grant of pensionary b 
benefits in Aligarh Muslim University. 

17. For the rea~ons discussed above, the appeal i~ allowed. The judgment 
and order of the High Court dated 10-2-2006 is set aside and the writ petition 
filed by the respondent is dismissed. No order as to costs. · 

(2007) s sec 600 
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D. Civil Procedure Code, 1908 - Or. 7 R. 1 - Suit. for damages - 
Necessity of paying requisite court fees - Tort Law _:. Compensation/ 
Damages - Court Fees Act, 1870 - S. 7 - Contract Act, 1872, S. 73 

E. Civil Procedure Code, 1908 - Or. 7 R. 1 and Or. 20· R. 6 - Balance 
court fees on actual damages determined by court - When payable - 
Held, the same is to be paid when a final decree is to be prepared - Court 
Fees Act, 1870, S. 11 

F. Civil Procedure Code, 1908 - Or. 41 Rr, 31 to 33, Or. 20 R. 5 and 
Or. 7 Rr, 7 & 8 - Relief that may be granted ..-- Power of appellate court - 
Proper mode of disposal of appeal - Grant of relief not prayed for in suit, 
by appellate court - JmpermlsslbHUy - P:racHce and Procedure - Relief 

G. Practice and Procedure - Jurisdiction - Equitable jurlsdlction of 
Indian courts compared with that of English courts ..- Primacy of law over 
equity in India - Constitution of India - Arts. 226, 32 and 136 - Equity 
-·Civil Procedure Code, 1908 - Ss. 9, Si6, 100, 114 & 115 and 151 

H. Civil Procedure Code, 1908 - .... Ss. 96, 9 and Or. 7 Rr, 7 & 8 - 
Relative scope of jurisdiction of High Court under S. 96 vis-a-vis under 
Arts. 226 and 227 of the Constitution - Power to mould relief ...,._ Scope - 
Constitution of India - Arts. 226 and 227 

I. Civil Procedure Code, 1908 -- S. 9 and Or. 2 Rr, 2 to 4 - Leave to file 
another suit - When unnecessary - Held, & ·civil court does not grant leav@ 
to file another suit - If the law permits, plaintiff may file another suit but 
not on the basis of observations made by a superior court - Practice and 
Procedure - Original proceedings · 

J. Constitution of India -Arts. 142 and 136 - Costs -:- Award of costs 
to do complete justice between parties - When warranted - Conduct of 
party - Civil Procedure Code, 1908 - Ss, 35 and 35-A 

The parties had entered into an agreement to sell their respective shops to 
each other. The said agreement was acted upon partially in terms whereof both 
the parties gave vacant possession of the property in. their possession to the other. 
However, no registered deed. of sale was executed. The respondent-plaintiff later 
filed a suit praying inter alia for a decree for possession of the appellant- 
defend@t'g ghop. md pemrnnent injunction regtr11ining the· defandMt from 
selling, alienating, interfering with the possession of the plaintiff, etc. The suit 
was decreed. The' appellant preferred an appeal before the High Court. During 
pendency of thtf~appeal, the said decree was acted upon by the parties. The 
plaintiff got baclqpossession of the defendant's shop. 

In appeal wereagainst, a Division Bench . of the H1gh Court while 
maintaining th~·:tdecree as affirmed by the Single Judge, .c noticed that the 
defendant was :re.quired to pay a sum of Rs 1,50,000 to the plaintiff over and 
above the price s~ecified in the agreement in respect of transferring the title and 
possession of the'plaintiff''s shop to the defendant, but the defendant had not paid 
the said amouat.jfhe High Court, therefore, thought it fit to direct payment of a 
suitable amount ~f compensation to the plaintiff by the impugned order. The 
High Court further directed that liberty was given to the plaintiff to claim relief 
by way of damages/mesne profits in a separate suit filed before the competent 

a 

601 SHIV KUMAR SH.ARM.Av. SANTQSH KUMARI 
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court. The appellant-defendant was before the Supreme Court thereagainst by 
special leave. '·1 .. , 

Disposing of the appeal with costs of Rs 50,000 in the terms below, the a 
Supreme Court · 
Held: 

A suit is ordinarily tried on the issues raised by the parties.i'The plaintiff­ 
respondent did not ask for payment of any damages. No prayer for payment of 
damages by way of mesne profit or otherwise was also made by the plaintiff. If 
the plaintiff was to ask for a decree for damages, he was required to pay requisite b 
court fees on the amount claimed. Damages cannot be granted without payment 
of court fee. In a case where damages are required to by calculated, a fixed court 
fee is to be paid but on the quantum determined by the court and the balance 
court fee is to be paid when a foal decree is to be prepared. In such a situation, 
having regard to Order 20Ruie·12 CPC, a preliminary decree was required to be 
passed. A proceeding for determination of tlW a~wal damages Wrul required to be 
gone into. (Paras 18 and 20) c 

A suit for recovery of possession on declaration of one's title and/or 
injunction and a suit for mesne profits or damages may involve different causes 
of action. For a suit for.possession, there may be one' cause of action; and for 
claiming a decree for mesne profits, there may be another. In terms of Order 2 
Rule 4 CPC, however, such causes of action can be joined and therefor no leave 
of the court is required to be taken. If no leave has been taken, a separate· suit d 
may or may not be maintainable but even a suit wherefor a prayer for grant of 
damages by way of mesne profits or otherwise is claimed, must be instituted 
within the prescribed period of limitation. . (Para 20) 

If the respondent-plaintiff intended to claim damages and/or mesne profits, 
in view of Order 2 Rule 2 CPC itself, he could have done so, but he chose not to 
do so. For one reason or the other, he, therefore, had full knowledge about his 
right. Having omitted to make any claim for damages, the plaintiff cannot be e 
permitted to get the same indirectly. Law in this behalf is absolutely clear, What 
cannot be done directly cannot be done indirectly. (Paras 21 and 22) 

Scope and ambit of jurisdiction of the High Court in determining an issue in 
an appeal filed in terms of Section 96 CPC (which would be in continuation of 
the original suit) and exercising the power of judicial review under Articles 226 
and 227 of the Constitution of India would be different. In the former, the High 
Court, subject to the procedural flexibility, as laid down under the statute, is 
bound to act within the four comers thereof. On the other hand, in adjudicating a 
lis in exercise of its power of judicial review, the High Court exercises a wider 
jurisdiction. No doubt, the Courtin an appropriate case, even in a civil suit may 
mould a relief but its jurisdiction in this behalf would be confined to Order 7 
Rule 7 CPC. . (Para 23) 

Bay Berry Apartments ( P) Ltd. v. Shobha, (2006) 13 SCC 737 : (2006) 10 Scale 596; (J.P. g 
State Brassware Corpn. Ltd. v, Uday Narain Pandey, (2006) 1 SCC 479 : 2006 SCC 
(L&S) 250, relied on ' 
Hence, the High Court was I}Ot correct in framing the additional issues of its 

own which did not arise for consideration in the suit or in the appeal. Even 
otherwise, the High Court should have formulated the points for its consideration 
in terms of Order 41 Rule 31 CPC. On the pleadings of the parties and in view of h 
the submissions made, no such question arose for its consideration. In any event, 
if a second suit was· maintainable in terms of Order 2 Rule 4 CPO no leave was 

SUPREME COURT CASES (2007) s sec 602 
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SHIV KUMAR SHARMA v. SANTOSH KUMARI (Sinha,].) 603 
required to be granted therefor. A civil court does not grant leave to file another 
suit. ff the law permits, the plaintiff may file another suit but not on the basis of 
observations made by a superior court. . (P<U"a 29) 

Shamsu Suhara Beevi v. G. Alex, (2004) 8 SCC 569,followed 
Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour Ltd., 1943 AC 32 : (1942) 2 

All ER 122 (HL); Nelson. v. Larholt, (1948) 1 KB 339 : (1947) 2 All ER 751; 
Cumberland Consolidated Holdings Ltd. v. Ireland, 1946 KB 264: (1946) 1 All ER 284 
(CA), distinguished 
In view of the above findings it is not necessary to determine the question as 

tQ wb~tb~I in a ~im~~ion Qf tbis n11.ture, the plaintiff was entitled to damages. He 
might have been entitled thereto but no prayer having been made, that part of the 
judgment of the High Court which. is impugned cannot be sustained. (Para 30) 

However, in exercise of the discretionary jurisdiction under Article 142 of 
the Constitution of India and having regard to the conduct of the defendant, it is 
directed that costs shall be payable by the appellanr in favour of the respondent 
in terms of Section 35-A CPC, besides the costs already directed to be paid by 
the trial Judge as also by the High Court. Tue appellant-defendant is directed to 
pay a sum of Rs 50,000 by way of costs to the respondent-plaintiff. (Para 31) 

D-M/36722/C 
Advocates who appeared in this case : 

Ashok Bhasin, Senior Advocate (Shantanu Rastogi ans) R.S. Lambat, Advocates, with 
him) for the Appellant; . . 

Mg Gaata Luthn, D.N. Go'b\ll'dhun, M~ Pii'lky Anand, Piyush Singha! and Ms R.1va 
Gujral, Advocates, for the Respondent. 

Chronological listoj cases cited on page(s) 
l. (2006) 13 SCC737: (2006) 10 Scale 596, Bay Berry Apartments (P) Ltd. v. 

: sJi!bha 607 g 
2. (2006) 1 SCC~79: 2006 SCC (L&S) 250, U.P. State Brassware Corpn. 

L=trj,. v. U~ay Narain Pandey 607g 
~·. (2004) 8 SCC}69, Shamsu Suhara Beevi v. G ... Hex 608c 
4. (1948) l KB .: 3'i9: (1947) 2 All ER 751, Nelson v. Larholt 608a 
5. 1946 KB 26~.:{(1946) 1 AllER 284 (CA), Cumberland Consolidated 

·H~ldings Ltd. v .. Ireland . 608a 
6. 1943AC 32 ::'.(194~) 2 All ER 122 (HL), Fibrosa SpolkaAkcyjna v. 

· Ftlirbairn Lawson Combe Barbour Ltd. 608a 
•Iii' 

The Judgment o.f.:the Court was delivered by 
S.B. SINHA.;·J.- Leave granted. 
j, Propriety nr otherwise of certain directions issued by a Division Bench 

of the Delhi Hi_gh Court is• in question in this appeal which arises out of a 
judgment and order dated 28-8-2006 passed by the said Court in RFA No. 
229of2004. · 

3. The basic' fact of the matter is not in dispute. 
4. The parties had entered into an agreement to sell' their respective 

properties situate at 598/1, Gali Kaitwali, Sangtrashan, Paharganj, Delhi and 
1241, Sangtrashan, Paharganj, Delhi for a price which was subsequently 
determined at Rs 4,75,000 and Rs 3,25,000 respectively. The appellant's title 
over the property which was owned and possessed by him: appeared to be 
defective; although the said agreement was acted upon partially in terms 

a 
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whereof both the parties gave vacant possession of the property in· their 
possession to the other. 

5. However, no registered deed of sale could be executed. Th .. e respondent a 
issued a notice on or about 21-3-1996 asking the appellant to hand over 
possession. The respondent thereafter filed a suit praying inter alia for the 
following reliefs: 

"(a) A decree for possession in favour of the plaintiff and against the 
defendant in respect of shop bearing No. 1241, situated on the ground 
floor duly shown in red colour in Annexure 'A' fprming part of building b 
bearing No. 1241, Bazar Sangtrashan, Paharganj, New Delhi .. 

(b) By means of a decree for permanent injunction in favour of the 
plaintiff . against the defendant that the defendant be restrained from 
selling1 alienatin~h 

0 

letting or otherwise parting with possession of the 
shop situated on ground floor or any part thereof shown in red colour in 
the plan, Annexure 'A' forming part of Building No. 1241, Bazar c 
Sangtrashan, Paharganj, New Delhi. 

(c) Costs of the suit be awarded." 
6. The defence raised by the appellant in his written statement was that 

he had all along been ready and· willing to perform his part of the contract but 
the plaintiff became dishonest when the value of the property in the area d 
increased and he started demanding more money from him on the plea that 
his business on the ground floor of the property had flourished in no time and 
the value of the property was more than the agreed sale consideration. 

7. On the pleadings .of the parties, the learned: trial Jud~e framed the 
following issues: · 

"(i) Whether the suit isnot maintainable in view of the provisions of e 
Sections 38 and 41 of the Specific Relief Act? 

(ii) Whether the suit has not been properly valued for the purposes of 
court fee and jurisdiction? 

(iii) Whether the agreement dated 30-5-1995 as alleged is executed 
between the parties? 

(iv) Whether the agreement' dated 30-5-1995 is forged and 
fabricated? If so, to .what effect? 

(v) Whether the defendant is the owner of Property No, 598/1, Gali 
Kaitwali, Sangtrashan, Paharganj, New Delhi? 

(vi) Whether the plaintiff is entitled to the possession and injunction 
prayed for? g 

. ~vii) Relief." 
8. The suit was decreed. The learned trial Judge passed the decree for 

possession in respect of the shop premises bearing No. 1241, Bazar 
Sangtrashan, Paharganj, New Delhi. A decree for permanent injunction was 
also passed restraining the defendant from selling, alienating, letting or 
otherwise parting with the possession ofthe shop situated on ground floor or h 
any part thereof . 

SUPREME COURT CASES (2007) s sec 604 
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sHrv: KUMAR SHARMA v. SANTOSH KUMARI (Sinha,].) 605 

9. Aggrieved thereby and dissatisfied therewith, the appellant preferred 
an appeal before the High .Court, Duririg pendency of the appeal, the said 
decree was acted upon by the parties. The plaintiff got back possession of the 
premises in question. 

10. A Division Bench of the High Court, however, sought to explore the 
possibility of an 'amicable settlement between the parties. It referred the 
parties to the High Court Mediation Centre but it did not succeed. 

11. The short question which was posed and answered by the High Court 
was as to whether the defendant had any subsisting legal right to stay in 
occupation of tl}e sho1' owned by the plaintiff and if he did not h9.V8 any such 
right, as to whether restoration of possession could be demanded back by him 
as a condition precedent for surrender of possession of Shop No. 1241. The 
said question ~as answered in favour of the plaintiff and against the 
defendant. · 

12. The Hi~ Court, however, did not stop there. It raised a question as to 
whether transfer'of possession of the shop in possession of the plaintiff to the 
defendant woul(t suffice and provide for an equitable solution without any 
further directionjo the defendant to compensate the plaintiff for non-payment 
of the amount' .~hich he had to pay to the plaintiff under the agreement 
executed betwe~ them. · 

13. The Hi~ Court noticed that the defendant was required to pay a sum 
of Rs 1,50,000·(o the plaintiff over and above the price specified in the 
agreement in rJ.;ped of transferring the title and possession of Shop No. 
598/1 but he diH not pay. The High Court, therefore, thought it fit to direct 
payment of suitable, amount of compensation to the plaintiff. It was opined 
that grant of 6% interest per annum calculated from 30-5-1995 till the date of 
actual payment-would serve the purpose. It was further directed: 

"Subject to all just· exceptions including 'limitations, liberty is given 
to the plaintiff to claim relief by way of damages/mesne profits in a 
separate suit filed before the competent court," 
14. The appellant is, thus, before us. 
15. Mr Ashok Bhasin, learned Senior Counsel appearing on behalf of the 

appellant would submit mat the impugned directions 'are not legally 
sustainable as the parties hereto had been in possession of the shop premises 
belonging to other and in that view of the matter the question of payment of 
any damages or compensation by way of mesne profit or otherwise did not 
and could not arise. 

16. Ms Geeta Luthra, learned counsel appearing on behalf of the 
respondent, on the other hand, would submit that damages could have been 
granted in the facts and circumstances of this case, particularly when the 
appellant himself accepted that his business had flourished at the premises 
belonging to the plaintiff. 

17. TI1e learned· counsel would furthermore contend that although 
Order 2 Rule 2 of the Code of Civil Procedure ("the Code") bars a second 
suit; Rule 4 of the said Order being . an exception thereto, the High Court 

a 
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cannot . be said to have committed any error in passing the impugned 
judgment. 

18. A suit is ordinarily tried on the issues raised by the parties. The a 
plaintiff-respondent did not ask for payment of any damages. No prayer for 
payment of damages by way of mesne profit or otherwise was also made by 
the plaintiff. If the plaintiff was to ask for a decree, he was required to pay 
requisite court fees on the amount claimed. In such a situation, having regard 
to Order 20 Rule 12 of the Code, a preliminary decree was required to be 
passed. A proceeding for determination of the actual damages was required to b 
be gone into. 

19. Order 2 Rules 2, 3 and 4 of the Code read as under: 
"Z, SuU to tn,lua~ rM wh~l~ 'latm,-(l) I:;wry ~'* ~lmll in¥1WJ¥ th~ 

whole of the claim which the plaintiff is entitled tp make in respect of the 
cause of action; but a plaintiff may relinquish any portion of his claim in 
order to bring the suit within the jurisdiction of any court. c 

(2) Relinquishment of part of claim.-Where a plaintiff omits to 'sue in 
respect of, or intentionally relinquishes, any portion of his claim, he shall not 
afterwards sue in respect of the portion so omitted or relinquished. 

(3) Omission to sue for one of several reliefs.-A person entitled to 
more than one relief in respect of the same cause of action may sue for all or 
any of such reliefs; but if he omits, except with the .Ieave of the court, to sue d 
for all such reliefs, he shall not afterwa,rds sue for any relief so omitted. 

Explanation.-For the - purposes of this rule an obligation and a 
collateral security for its performance and successive claims arising under 
the ~ame obligation ~hall be deemed respectively to constitute but one cause 
of action. 

3. Joinder of causes of action.-(1) Save as otherwise provided, a e 
plaintiff may unite in the same suit several causes of action against the same 
defendant, .or the same defendants jointly; and any plaintiffs having causes 
of action in which they are-jointly interested against the same defendant or 
the same defendants jointly may unite such causes of action in the same suit. 

(2) Where causes of action are united, the jurisdiction of the court as 
regards the suit shall depend. on the amount or value of the aggregate 
subject-matters at the date of instituting the suit. 

4. Only certain claims to be joined for recovery of immovable 
property.--No cause of action shall, unless with the leave of the court, be 
joined with a suit for the recovery of immovable property, except- 

(") ~lain'IB tor mesne profit3 or' meiiJD of rent in mpe~t of the 
-property claimed or any part thereof; · · 

(b) claims for damages for breach of any contract under which the 9 
property or any part thereof is held; and 

(c) claims in which the relief sought is based on the same cause of 
action: 
Provided that nothing in this rule shall be deemed to prevent any party 

in a suit for foreclosure or redemption from asking to be put into possession 
of the mortgaged property." h 

SUPRHvIE COURT CASES {2007) 8 SC(: 606 
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SHIV KUMAR SHARMA v. SANTOSH KUMARI (Sinha, '1.) 607 

20. In terms'of Order 2 Rule 2 of the Code, all the reliefs which could be 
claimed in the s.Uit should be prayed for. Order 2 Rule 3 provides for joinder 
of causes of actien. Order 2 Rule 4 is an exception thereto. F9r joining causes 
of action in respect of matters covered by Clauses (a), (b) and (c) of Order 2 
Rule 4, no leav;1( of the court is required to be taken. Even without taking 
leave of the couf:t, a prayer in that behalf can be made. A suit for recovery of 
possession on d~laration of one's title and/or injunction and a suit for mesne 
profit or dama~C,s may involve different cause·. of action; For a suit for 
possession7 th~r.q• may be 0~1e cause of action; a.pg for ((l~imi.ng ~ Q~~rye fw 
mesne profit, th~re may be another. In terms of Order 2 Rufe 4 of the Code, 
however, such. c~a,uses of action can be joined and therefor. no leave of the 
court is required, to be taken. If no leave has been taken, a separate suit may 
or may not be· tiaintzj.nable but even a suit wherefor a prayer for grant of 
damages by way of mesne profit or otherwise is claimed, Il}USt be instituted 
within the prescribed period of limitation. Damages cannot be granted 
without payment of court fee. In a case where damages are required to be 
calculated, a fixed court fee is to be paid but on the quantum determined by 
the court and the balance court fee is to be paid when a final decree is to be 
prepared. 

21. If the respondent intended to claim damages and/or. mesne profit, in 
View of Order 2 Rule 2 of the Code itself, he could have done so, but he 
chose not to do so. For one reason or the other, he, therefore, had full 
knowledge about his right. Having omitted to make any chum for damages, 
in our opinion, the plaintiff cannot be permitted to get the same indirectly. 

22. Law in this behalf is absolutely clear. What cannot be done directly 
cannot be done indirectly. 

23. Scope and ambit of jurisdiction of the High Court in determining an 
issue in an appeal filed in terms of Section 96 of the Code of Civil Procedure 
(which would be in continuation of the original suit) and exercising the 
power of judicial review under Articles 226 and 227 of the Constitution of 
India would be different. While in the former, the Court, subject to the 
procedural flexibility, as laid down under the statute, is bound to act within 
the four corners thereof, in adjudicating a lis in exercise of its power of 
judicial review, the High Court exercises a widerjurisdiction. No doubt, the 
Court in an appropriate case, even in a civil suit may mould a relief but its 
jurisdiction in this behalf would be confined to Order 7 Rule: 7 of the Code of 
Civil Procedure. [See Bay Berry Apartments (P) Ltd. v. Shobha) and U.P. 
State Brassware Corpn. Ltd v. Uday Narain Pandey2.] 

24. Submission, of Ms Luthra that the High Court had the requisite 
jurisdiction in equity to pass the impugned decree, in a 'situation of this 
nature, therefore, in our opinion, ls not correct. 

a 

® 
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3 1943 AC 32 : (1942) 4All ER 122 (HL) 
4 (1948) l KB 339 : C!M7) ZAll ER 751 
5 1946 KB 264: (1946}1 All ER 284 (CA) 
6 (2004) s sec 569 : '~ 

608 SUPREME COURT CASES (2007) 8 sec 
25. The learned trial Judge has relied upon Fibrosa Spolka Akcyjna v. 

Fairbairn Lawson Combe Barbour Ltd.3 and Nelson». Larholtt, In support of 
its findings, reliance has also been placed by Ms Luthra o~ Cumberland a 
Consolidated Holdings Ltd. v. Irelandi. These decisions have no application 
to the facts and circumstances of the instant case. 

26. In England, the court of equity exercises jurisdiction in equity. The 
courts of India do not possess any such exclusive jurisdiction; The courts in 
India exercise jurisdiction both in equity as well as law but exercise of equity 
jurisdiction is always subject to the provisions of law. If exercise of equity b 
jurisdiction would violate the 'express provisions contained in .law, the· same 
cannot be done. Equity jurisdiction can be exercised only when no law 
operates in the field. 

27. A court of law cannot exercise its discretionary jurisdiction dehors the 
~t£\ttdory law. Its discretion must he exercised in terms of the existing statute, 

28. In Shamsu Suhara Beevi v. G. AlexP this Court, while dealing with a c 
matter relating to grant "of compensation by the High Court under Section 21 
of the Specific Relief Act in addition to the relief of specific performance in 
the absence of prayer made to that effect, either in the plaint or amending the 
same at any. later stage of the proceedings to' include the relief of 
compensation in addition to '·the relief of specific performance, observed: 
(SCCp. 576, para 11) d 

"11 .... Grant of such a relief in the teeth of ~xpress provisions of the 
statute to the contrary is .not permissible .. On equitable considerations 
court cannot ignore or overlook the provisions of the statute. Equity must 
yi~ld to law." 
29. We, therefore, are of the op~nion that the. High Court was not correct e 

in framing the additional issues of its own which did not arise for 
consideration iii the suit or in the appeal. Even otherwise, the High Court 
should have formulated the points for its consideration in terms of Order 41 
Rule 31 of the Code. On the pleadings of the parties and in view of the 
submissions made, no such question arose for its consideration, In any .event, 
if a second suit was maintainable in terms of Order 2 Rule 4 of the Code, as 
was submitted by Ms Luthra, -no leave was required to be granted therefor. A 
civil court does not grant leave to file another suit If the law permits, the 
plaintiff may file another suit but not on the basis of observations made by a 
superior court. 

30. In view of .our findings aforementioned, it is not necessary for us to 
determine the question as to whether in a situation of this nature, the plaintiff g 
was entitled to dam'a~es. He might have l?~~n ~ntitl~d thereto but no prayer 
having been made.i'that part of the judgment of the High Court which is 
impugned before ·u~annot be sustained. 

:,:, 
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t Arising out of SLP (C) No. 84 of 2007. From the Judgment and Order dated 19-10-2006 of the 
High Court of Judicature at Allahabad in CR No. 850 of 1987 

h 

g 

e 

Civil Appeal No. 4348 of 2007t, decided on September, 18, 2007 
A. Rent Control and Eviction - Exemption from Operation of Rent Act 

- Exemption in case of construction of new premises - "Construction" -- 
Wh:.tt amounts to, and determination of - Subgta:n.tiaJ '1d~ition to existing 
building, when enough - Part only of a building. if can be considered a new 
construction - Applicability of S. 2(2) Expln, I, 1972 U.P. Rent Act - Held, 
provisions of S. 2(2) contain a deeming provision and must be given their 
full effect - Words and Phrases - U.P. Urban Buildings (Regulation of 
Letting, Rent and EvictionjAct, 1972 (13of1972)-S. 2(2)'Expln. I 

B. Rent Control and Eviction - Costs - When warranted - Conduct 
of party - Protraction of litigation - Civil Procedure Code, 1908 - Ss. 35 
and 35-B · 

The appellant was inducted as a tenant in a shop premises. The shop in 
question was newly constructed. The U.P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act, 1972 ("the Act") contained an exemption 
provision in Section 2(2) broadly to the effect that nothing in the Act would 
apply to a building during a period of ten years from the date on which its 
construction was completed. 

A notice under Section 106 of the Transfer of Property Act was served on the 
appellant asking him to quit and vacate the said tenanted premises. As the 
appellant did not comply with the said demand, the respondent filed a suit for 
eviction of the appellant on the premise that .Section 2(2) of the Act was 
applicable. The eviction of the appellant tenant was upheld in a long course of 
litigation and ultimately by the impugned judgment of the High Court, against 
which the appellant was before the Supreme Court. 

Dismissing the appeal with costs of Rs 10,000, the Supreme Court 

d 

Respondents. SUSHILA RANI (SMT) AND ANOTHER 
Versus c 

Appellant; MUNDRILAL 

(2007) 8 Supreme Court Cases 609 
(BEFORE S.B. SINHA AND H.S. BEDI, JJ.) 

b 

';e>·· 

. } J\,.fUNDRI IAL v. SUSHilA RANI 609 
.- .; 

31. However; in exercise of our discretionary jurisdiction under Article 
14·2 of the Constitution of India and having regard to the conduct of the 
defendant, we. ci$rect that the costs shall be payable by the appellant in favour 
of the respondeat in terms of Section 35-A of the Code, besides the costs 
already directed. to be paid by the learned trial Judge as also by the High 
Court. We direct the appellant to pay a sum of Rs 50,000 by way of costs to 
the respondent.j, 

32. The appeal is ?isposeq 9f with the afw~m~ntioned dire~tions, 

a 

--------------··-------------~------------------------------------~---------------:-----------0)-------- ------------ 
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g 

Versus 
G. ALEX AND k~OTHER Respondents. 

Civil Ap~eal No. 3729 of zceot, decided on August 20, 2004 
A. Specific Relief Act, 1963 - S. 21(5) -Award of damages in addition 

to specific performance - Discretion of court - Cardinality of pleadings in 
respect of - Ple~ng of insufficiency of specific performance necessary - 
On facts, since no:~uch pleadlng was evident, nor was any amendment of' the 
plaint sought th~efor, the High Court clearly .erred in granting such 
damages, that too. in the teeth of express statutory provisions to the contrary 
- Further hel~,r on equitable considerations court cannot ignore or 
overlook the pro:Visions of the statute - Equity must yield to law - 
Contract Act, 1"8J2 - S. 7~ - Damages - Pleading in respect of - 
Cardinality of~ Civil Procedure Code, 1908 - Or. 7 R. 7 and Or. 6 R. 1 - 
Specific statementsof relief - Cardinality - Equity 

Allowing the a~peal, the Supreme Court 
Held: :• 

While it is proper that the court should have fulldiscretion toaward damages 
in any case it thinks fit, one cannot, on the other hand, overlook the question of 

10 AIR 1971.All390 :11971 All LJ 342 
11 (1978) 2 sec 367 : '.1978 sec (Tax) 108: AIR 1978 sc 1181 

·1 From the Judgment and Order dated 24-1-2000 of the Kerala High Court in CRP No. 2267 of 
1999 

e 

. . . (2004) 8 Supreme Court Cases 569 
(BBFOREASHOKBHAN AND S.H. KAPADIA, JJ.) 

SHAJVISU SUHARA BEEVI 

c 

b 

a 

SHAMSI.] SUHAR.A BEEVI v. G. ALEX 569 
Registrar; Meerut'" and Chief Commr: v. Delhi Cloth and General Mills Co. 
Ltd.11 (which is a decision by a Bench of two learned Judges in appeal 
preferred against the judgment in Delhi Cloth and 'General Mills Co. Ltd. v. 
Chief Commr'') in support of his contention that the notification issued by the 
State Government prescribing the registration fee in tabulated form is illegal. 
It is not necessary to examine these cases in detail as in all these cases 
reliance has been placed upon Shirur Mutt ease1 for holding that there must 
be a:n element of quid pro quo and that the fee realised must be, correlated and 
must be spent for the purposes of imposition. As discussed above, the view 
taken· in Shirur Mutt ease 1. has undergone a considerable change by 
subsequent decisions of this ·court. Moreover, having regard ;to the express 
language used in Article 266 of the Constitution, 'it is Mt possible for the 
State· Government ~9 k~~p the f ee r~alis~\l in a s11par~te fund• other than the 
Consolidated Fund of the State. In view of the subsequent decisions of this 
Court, the views taken in the decisions relied upon by learned counsel for the 
plaintiff-respondents cannot be considered to be good law and they are 
hereby overruled. 

20. For the reasons discussed. above, . the appeal is allowed with costs. 
The judgmentand decree passed by the High Court and also by the District 
Judge and Senior Sub-Judge, Solan, are set aside and the suit filed by the 
plaintiff-respondents is dismissed. 

d 
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Advocates who appeared in this case : 
E.M.S. Anarn, Advocate, for the Appellant; 
V.J. Francis, Advocate, for the Resp?ndents. 

unfairness and hardship to the defendant, if a decree is passed against him, 
without a proper pleading. Therefore the court cannot award C?mpensation. in 
addition to specific performance in the absence of a specific claim for damages a 
and a proper pleading stating why the relief of specific performance would be 
insufficient to satisfy the justice of the case and the plaintiff would not be 
entitled to compensation. Section 21(5) emphatically provides that no 
compensation shall be awarded under Section 21(5) unless th~ relief for 
compensation has been claimed either in the plaint or included later on by 
amending the plaint at any stage of the proceedings. (Paras 10 and 11) 

Somasundaram Chettiar v. Chidambaram Chettlar, AIR 1951 Mad 282: (1950) 2 MLJ 509, b 
impliedly approved 

Arya Pradeshak Pritlnidhi Sabha v. Lahori Mal, 11,,R (1924) 5 LaJ1 509: AIR 1924 Lah 713, 
impliedly disapproved 

Purushothaman v. Thulasi, (1995) l KLT 40, clarified 
Ninth Law Commission Report dated 19-7-1958 (pp. 18 and 19), referred to 

In the original plaint the respondents did not claim' compensation for the 
breach . of agreement of sale either in addition to or in substitution of . the c 
performance of the agreement. Further, the respondents did not amend their 

. plaint and ask for compensation either in addition to or in substitution of the 
performance of the agreement of sale. The application filed by the respondents is 
a simple application filed under Section 28(3) of the Act· seeking permission to 
ascertain the extent of plaint schedule property. In addition, the respondents 
prayed that they be permitted to recover interest @ 12% towards loss of income 
on the sale amount from 23~ 10-1997 i.e. the date of deposit till delivery of the cl 
possession of the property. Permission seeking to amend the plaint to include the 
relief of compensation for breach of the contract in addition to the specific 
performance has not been made. The relief was claimed under Section 28 and 
not under Section 21 of the Act. The High Court came to the conclusion that 
Section 28 would not be applicable to the tacts of the case but granted the relief 
under Section 21 of the Act. The High Court has clearly erred in granting the e 
compensation under Section 21 in addition to the relief of specific performance 
in the absence of prayer made to that effect either in the plaint or amending the 
same at any later stage of the procee.dings to include the relief of compensation 
in addition to the relief of specific performance. Grant of such a relief in the 
teeth of express provisions of the statute to the contrary is not permissible. On 
equitable considerations court cannot ignore or overlook the provisions of the 
statute. Equity must yield to law. (Para 11) 

B. Civil Procedure Code, 1908 - S. 34 - Award of costs as 
compensation - Impermissibility - Compensation - Contract Act, 1872 
- S. 73 -- Torts - Damages/Compensation 

The Single Judge has also erred in including the amount of costs which have 
been awarded in the main suit towards the amount of compensation. Of course, 
the plaintiff-respondents are entitled to· recover the amount of costs which has 
been decreed in the main suit but the same cannot form part of compensation by g 
way of additional relief to the specific performance of the agreement of sale. 

(Para 13) 
D-M/30404/C 

(2004) 8 sec SUPREME COURT CASES 570 
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Chronological list of cases· cited on page(s) 
1. (1995) 1 KLT 40, Purushothaman v. Thulasi 573a, 573<1-e, 576c, 576d-e 
2. AIR 1951 Mad 282: (1950) 2 MLJ 509, Somasundaram Chettiar v. ;· 

Chidambaram Chettiar · · 
3. !LR (1924) 5 Lah 509: AIR 1924 Lah 713, Arya Pradeshak Prltinidhi 

Sabha v. Lahori Mal 

The Judgment of the Court was delivered by 
ASHOK BUAN, J.- The defendant-appellant (hereinafter referred to as 

"the appellani") entered into an agreement of .sale with. the plaintiff- 
b respondents (hereinafter referred to as "the respondents") on '.4-0-10-1994 for 

the· sale of land 'measuring 15.125 cents owned, by her at the rate of 
Rs 3,15,000 per cent for a total consideration of Rs 44,66,385. The 
agreement was to ,~e executed within a period of 3 months from the date of 
the execution of the agreement of sale. A sum of Rs; 10 lakhs was paid by the 
respondents as advance/earnest money towards the sale consid,eration. As the 
appellant failed to .execute the sale deed the respondents on 26[4-1995 filed a 
suit being OS NO; 458 of 1995 in the . .Court of the IIIrd Additional Sub- 
Judge, Emakulamfor specific performance of the, agreement dated 20-10- 
1994. The appellaat filed the written statement. The suit was decreed on 24~ 
7-1997 in the following terms: · 

"I. That tb,e def end ant shall cause the plaint schedule .property to be 
sold in terms ;~f Ext. A-4· sale agreement dated 20-10-1994 within three 
months from the plaintiffs depositing the balance sale consideration with 
the court af te1~ causing the property to be measured and satisfying the 
plaintiff abounthe measurements and complying with the requirements 
under the Indi~n Income Tax Rules and Act obtaining necessary sanction 
~n\'1 permissiQ~ and certificate from the authorities under tJ;le Income Tax 
Act. It is made-clear that it shall not be the duty of the plaintiff to inform 
the defendain:jbout the deposit of the balance sale consideration with the 
court and it iS: for the defendant to make enquiries with.the office and 
ascertain as' tO" whether the balance sale consideration was deposited by 
the plaintiffs 'With the court. 

2. The plaintiff shall deposit the balance sale consideration with the 
court within rffree months from the date of this decree. The balance sale 
consideration shall be paid for the entire area shown in the plaint and if 
in any case it is found by measuring the property that the actual extent is 
short of the area shown in the plaint, the plaintiffs shall get back the 
amount paid in excess by them by taking into consideration the 
difference, if any, found in the measurements. 

3. If the defendant fails to cause the registration of the sale deed as 
aforesaid within the time mentioned above, the plaintiffs are at their 
liberty to move the court in execution for causing the sale.deed executed 
and then it shall be the duty of the defendant to obtain necessary 
permission and sanction and certificate from the Income Tax Authorities 
for the purpose of the sale in compliance with the requirements of the 
Indian Income Tax Act and Rules and shall take steps to ge: the property 
measured and the actual extent ascertained. 

571 SHAMSU sill.IARA BEEVI v. Q.ALEX (Bhan,].) 
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Rs 9,45,691.00 
Rs '12,77 ,870.00 

4. The appellant being aggrieved with the order passed by the trial court 
preferred CRP No. 2267of1999 in the High Court.. g 

5. The learned Single Judge before whom revision petition came up for 
hearing agreed with the contention raised by the appellant that Section 2S of 
the Act invoked by the respondents would not be applicable to the facts of the 
case as Section 28 applies to cases where rescission 'of the contract takes 
place with regard .to contract for sale or lease of immovable property. Before 
us as well it was not argued that Section 28 of the Act would be applicable in h 
the facts: of the present.case. However, learned Single Judge invoking Section 

Interest on Rs 44,50,320 from 23-10-1997, date 
. of deposit till 1-8-19.99 at 12% towards 
compensation 

5 . 

572 Sl,,'PREME COURT CASES (2004) 8 sec 
4. TI1e defendant shall pay the cost of the plaintiffs in the suit." 

This judgment became final as the appellant did not contest the case by filing 
further appeal. . a 

2. The respondents in terms of the decree deposited the sum of 
Rs 34,66,385 in the court as balance of the sale consideration on 23-10-1997 
within the period of 3 months. The court directed that the amount deposited 
be kept in a nationalised bank and accordingly, the amount was deposited in 
Indian Bank, Mauancherry Branch. The respondents moved IA No. 51 S7 of 
1997 for permission to measure the suit property to ascertain the exact extent b 
of land and a direction to the appellant to obtain a "no-objection certificate'' 
from the Department of Income Tax so that sale deed could be executed. On 
17-2-1998 rhe respondents moved another application,JA No. 851 of 1998, 
under Section 28(3) of the Specific Relief Act, 1963 (hereinafterreferred to 
as "the Act") claiming interest @ 12% on Rs 44,66,385 (sale consideration) 
from the date of deposit of the amount till the registration of the sale deed c 
and delivery of possession of the suit property. The sale deed was executed 
and registered by the appellant on 17-8-1999. It was found that clearance 
from the Department of Income Tax was not required. Soo11 after the 
registration of the sale deed the respondents took possession of the'property. 

3. The trial court disposed of !As Nos. 5187 of 199,7 and 851 of 1998 by 
a common order dated 15-10-1999. Both the !As were allowed.The actual 
e~tent M iand held by the appellant worked out to be 14.1 ?9 cents instead of '1 
15.125 cents mentioned in the agreement of sale. It was held that the 
respondents were entitled to recover the sum of Rs p,77,870 py way of 
compensation which included the costs awarded in the suit, excess amount 
deposited and interest by way of compensation on the sale consideration. The 
respondents were permitted to recover the amount of as 12,77,780 from the 
amount 1 ying deposited in the bank. The break-up of the sum of Rs 12, 77, 7 80 e 
under various heads for payment to the respondents was worked out as under: 

1. Costs decreed to the plaintiffs Rs 3,09,093.00 
2. Survey expenses ·, Rs · 2650.00 
3. Excess amount deposited by the plaintiff Rs 16,065.00 
4. Interest on excess amount of Rs 16,065 from 

23-10-1997 t617-8-1999 at 15% n.s 4~71.00 
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1 (1995) l KLT 40 

h 

g 

SHA~SU SUH,l\RA BEEVI v. G. ALEX (Shan, .r.) 573 

21 of the Act held that the respondents would be entitled to get 
compensation. Learned Single Judge placed reliance upon me judgment of 

a the Single Judge of that High Court in Purushothaman v. Thulasis. It was 
observed that in Purushothaman case1 as well the plaintiff had not amended 
his nlaint. Order of the trial 'court was modified as to the rate of interest 
pay~ble. The interest of 15% granted on the excess amount of Rs 16,065 
from 23-10-1997to17-8-1999 by the trial court was reduced to 12% and the 
interest of 12%• on Rs 44150,320 from 23-10-1997 till.' 1-8-1999 as 

b compensation was-redcced to' 6%. The court below was directed to disburse 
the sum lying deposited with Indian Bank to the parties in accordance with 
the judgment rend#ed by the High Court. Aggrieved against the judgment of 
the High Court thefpresent appeal has been filed by the appellant. 

•$, Co\lnsiwl toretlw appell~nt srrenuously contended that the High Court 
has misunderstood- the scope of Section 21 of the Act. According to him, 
compensation for '6reach of agreement of sale either in addition to or in 

c substitution of the:performance of the agreement cannot be granted unless the 
plaintiff claims sueh compensation in his plaint. Since the respondents had 
failed to claim t~(fcompensation either in the original plaint or by amending 
the plaint at a suti~quent stage during the pendency of the said proceedings 
as provided unde~Section 21(5), the respondents were not entitled to any 
compensation for 'breach of agreement of sale eyen if there was such a 

d breach. It was further contended that the learned Single Judge committed a 
factual error in observing that in Purushothaman 1 the plaint had not been 
amended in terms of Section 21(5) of the Act. According to him, in 
Purushothaman 1 the plaint had been amended to claim the relief of 
compensation. That the sum of Rs 3,09,093 towards the cost in the suit could 
not be intlud~d .while working the amount of compensation under sub- 

e section (5) of Section 21. Such costs could be recovered by the respondents 
by filing an execution application for recovery of the cost and the same could 
not be recovered as a part of compensation payable in addition to or in 
substitution of the relief of specific performance. Counsel appearing for the 
respondents controverted the submission made by the counsel for the 
appellant and supported the findings recorded by the High Court. 

7. Section 21 of the Act reads: 
"21. Power to award compensation in certain cases.-(1) In a suit for 

specific performance of a contract, the plaintiff may also claim 
compensation for its breach, either in addition to, or in substitution of, such 
performance, ·· 

(2) If, in MY SUC:h suit, th~ Mutl decides that speclllc performance ought 
not to be granted, but that there is a contract between the parties which has 
been broken by the defendant, and that the plaintiff is entitled to 
compensation · for that breach, it shall award him such compensation 
accordingly. 

(3) If, in any such suit, the court decides that specific performance ought 
to be granted, but that it is not sufficient to satisfy the justice of the case, and 
that some compensation for breach of the contract should also be made to 
the plaintiff, it shall award him such compensation accordingly. 

-----.,----~---~--- 
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a 

574 SUPREME COURT CASES (2004) 8 sec 
( 4) In determining the amount of any compensation awarded under this 

section, the court shall be guided by the principles specified in Section 73 of 
the Indian Contract Act, 1872 (9of1872). 

(5) No compensation shall be awarded under· this section unless the 
plaintiff has claimed such compensation in his plainti _ 

Provided that where the plaintiff has not claimed any such compensation 
in the plaint, the court shall, at any stage of the proceeding, allow him to 
amend the plaint on such terms as may be just, for including a claim for such 
cornpensation. b 

Explanatlon.-The circumstance that the contract has become incapable 
of specific performance does not preclude the court from exercising the 
jurisdiction conferred by this section." -, 
8. This section corresponds to Section 19 of the Specific : Relief Act, 

1877. Sub-section ( 1) re-enacts the law as contained in clause (1) of the 
repealed Section 19 with suitable variations. The words "any person suing" 
have been substituted by the words "in a suit". The word "claim" has been c 
substituted for the words "ask for" and the word "plaintiff" has been inserted 
before the words "performance of a contract". Sub-section (2) reproduces 
verbatim the language of clause (2) of the repealed Section l 9 with the 
alteration that the word "such" has been prefixed before the word 
"compensation". Sub-section (3) corresponds to clause (3) of Section 19 of 
the repealed Act. There is no modification in this sub-section. Clause (4) of d 
Section 19 of the repealed Act has been substituted by the new ;sub-section 
( 4) of Section 21. It provides the mode and manner of determining the 
amount of compensation under this section. It lays down the principle which 
would govern the detennination. of the award of compensation and provides 
that the· court shall be guided by· the principles specified in Section 73 of the 
Contract Act, 1872 while determining the amount of compensation. e 
Sub-section (5) of this section is new, It provides that the compensation under 
this section shall not be awarded unless the plaintiff has claimed it in' the 
plaint. An important rider has been attached to this sub-section 'which is to 
the effect that the court shilll, Rt any sta~e; M the proceedings; permit the 
amendment of the plaint to enable the plaintiff to include his claim for 
compensation on such terms, as the court may deem fit. Explanation to this 

. sub-section re-enacts the language of the old explanation without any change. 
Illustrations under Section 19 have been deleted. 

9. Reasons for recommending the changes have been given by the Law 
Commission of India 'in its Ninth Report on the Specific Relief Act, 1877. 
Since in the present case, we are considering whether the compensation 
could be awarded in a. suit for specific performance without making a claim 
of compensation either 'in the original plaint or by amending the plaint during g 
the course of the proceedings, we would refer to the suggestions made by the 
Law Commission for the enactment of such clause (5) only. 

10. Sub-sections ·(4) and (5) of Section 21 seem to resolve certain 
diy~rg~nc~ Qt° opinioq ·in the High Courts on ~ome gg~e~ts M jurisdiction to 
the award of compensation. The Law Commission in its Ninth Law h 
Commission Report dated 19-7-195 8 (pp. 18 and 19) observed that there had 
been a difference ofjudicial opinion as to whether the court has the power to 

"{! 
•:: . . 
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SCC Online Web Edition, Copy;ight © 2013 
Page 6 Monday, August 5, 20.~9 
Printed For: Mr. Nachiketa Joshi 
SCC Online Web Edition: http://www.scconline.com 
TruePrinFM source: Supreme Court Cases 

www.vadaprativada.in

www.vadaprativada.in



2 Il-R (1924) 5 Lah 509: AIR 1924 Lah 713 
3 AIR 1951Mad282: (1950) 2 MLJ 509 

h 

·~HAMSU SillIARA BEEVl v. G.ALEX (Bhan, J) 575 
award compens~~~n in a suit for specific performance, where the plaintiff 
has not specific~y prayed for it in the plaint. The Lahore High Court has 

a taken the view in~Arya Pradeshak Pritinidhi Sabha v. Lahori MaP. that the 
Court has the po$.ver to award damages whether in substitution for or in 
addition to sped':ijc performance even though the plaintiff has pot specifically 
claimed it in th'et plaint. The Madras High Court took a contrary view in 
Somasundaram, (!ii.ettiar v. Chidambaram Chettiar' and held that the court 
cannot award damages in addition to specific performance in the absence of a 

b specific claim fo~ damages and a proper pleading: stating why the relief of 
specific performasce would be insufficient to satisfy the justice of the case 
and the amount which should be awarded. The Law Commission 
recommended that the view expressed by the High Court of Madras appeared 
to be based on th~ principle that there should be a proper pleading in every 
case. While it is proper rhat · the court should hllve full digetetiM to award 
damages in any case it thinks fit, one cannot, on the other hand, overlook the 

c question of unfairness and hardship to the defendant, if a decree is passed 
against him, without a proper pleading. The Commission accordingly 
recommended that in no case should compensation be decreed unless it is 
claimed by a proper pleading. However, it should be open to the plaintiff to 
have an amendment, at any stage of the proceeding, in order to introduce a 
prayer for compensation, whether in lieu of or in addition to specific 

d performance, The legislature accepted the suggestions made by the Law 
Commission of India and accepted the view expressed by the High Court of 
Madras to the effect that the court cannot award compensation in addition to 
specific perf ormance in the absence of a specific claim for damages and a 
proper pleading stating why the relief of specific performance would be 
insufficient to satisfy the justice of the case and the plfilndff would not be 

e entitled to compensation. 
11. It is admitted 'position before us that in the original plaint the 

respondents did not claim compensation for the breach of agreement of sale 
either in addition to or in substitution of the performance of 'the agreement. 
Further, the respondents did not amend their plaint and ask for compensation 
either in addition to or in substitution of the performance of the agreement of 
sale. -Sub-section (5) of Section 21 emphatically provides that no 
compensation shall be awarded under Section 21(5) unless. the relief for 
compensation has been claimed either in tbe plaint or included later on by 
amending the plaint at any stage of the proceedings. The need to file an 
execution petition did not arise as the appellant executed the sale deed on 
17-8-1999. We have perused the application filed by the respondents. It is a 

g simple .application filed under Section 28(3) of the Act seekins pennission to 
ascertam the extent of plaint schedule property by measuring: the same with 
the help of village officer or by deputing an Advocate Commissioner and 
directing the defendant-appellant to obtain a "no-objection certificate" from 
the Department of Income Tax. In addition, the respondents prayed that they 
be permitted to recover interest @ 12% towards loss of income on the sale 
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h 

amount of Rs 45,66,385 from 23-10-1997 i.e. the date of deposit till delivery 
of the possession of the property. Permission seeking ~o amend the plaint to 
include the relief of compensation for breach of the contract in addition to the a 
specific performance has not been made. The relief was claimed under 
Section 28 and not under Section 21 of the Act. The High Court came to the 
conclusion that Section 28 would not be applicable to the facts of the case but 
granted the relief under Section 21 of the Act. In our view, the High Court 
has ·clearly erred in granting the compensation under S~cti,on 'l in 61Qdition 
to the relief of specific performance in the absence of prayer made to that b 
effect either in the plaint or amending the same at any later stage of the 
proceedings to include the relief .of compensation in addition to the relief of 
specific performance. Grant of such a relief in the teeth of express provisions 
of the statute to the contrary is not permissible. On equitable considerations 
court cannot ignore or overlook the provisions of the statute. Equity must 
yield to law. · ', ·. . c 

12. We have perused the judgment in Purushothaman 1 carefully. The 
High Court in the impugned judgment has committed a factual error in 
observing that in that case the plaint had not been amended. The plaint had in 
fact been amended and the relief of mesne profits claimed from the date of 
deposit of the balance consideration in addition to the relief of specific 
performance of the agreement. A factual error has crept in the impugned 
judgment of the High Court. The learned Single Judge has thus erred in d 
placing reliance upon the judgment in Purushothaman 1: 

13. The learned Single .Judge has also erred in including the amount of 
costs which have been awarded in the main suit towards the .amount of 
compensation. Of course, the plaintiff-respondents are entitled to recover the 
amount of costs which has been decreed in the main suit but the same cannot 
form part of compensation by way of additional relief to the specific e 
performance of the agreement of sale. 

14. For the reasons stated above, the judgments of the HiSh Court as well 
as the trial court are set aside. Application filed by the respondents under 
Section 28(3) is dismissed . The appellants would be entitled to withdraw the 
amount deposited except the excess amount of Rs 16,065 deposited by the 
plaintiff-respondents 't9wards the .sale consideration of suit land from Indian 
Bank along with acv"rued interest, if not already withdrawn. In case the 
respondents have withdrawn the deposited amount from Indian Bank in 
pursuance of the di!~tion issued by the trial court then they aredirected to 
redeposit the amount'or pay the same to the appellant along with interest @ 
6% after deducting a ·~m of Rs 16,065 within a period of 3 months from the 
date of withdrawal tilf .its redeposit. Failure to deposit the amount within a g 
period of 3 months :is,tlirected above, would attract interest @ 12% from the 
date of withdrawal :t~l its redeposit/repayment, This, however, .•. would not 
debar the respontleµt~ from rec:overing the C09t9 9.WatdM in the sul.t in 
accordance with law~:~· . 

15. Appeal is allo~ed and disposed of in terms of the above directions. 

SUPREME COURT CASES (2004) s sec 576 

@ 
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t From ~he Judgment and Order dated June 3, 1982 of the Punja~ and Haryana High 
Court m C.R.. No. 8Q8of1982 ; 

The application under Section 13(2)(i) of the Haryana Urban (Control of 
h Rent and Eviction) Act is one for a direction to the tenant to put the landlord 

il:lt possession. The application has to be sustained on any one of the grounds 
specified in sub-section (2) of Section 13 of the Act. When a specific allegation 
is made that the tenant is in arrears, the tenant is given an opportunity to pay or 
tender the rent within the stipulated time and avoid an order of ejectment, In a 
case where the real. tenant is not proceecec against in the manner required 

d 

(1991) 1 Supreme Court Ca&es t.41 
(BEFORE s: RA'INAVELPANOIAN, M. FATIUMABEEVI 

ANO K. JAYACI-IANJ;>RAREDDY,JJ.) 

OM PRAKASH A:ND OTHERS Appellants; 
Versus 

RAM KUMAR AND O'IHERS . . Respondents. 
Civil Appeal No. 4345 of 1984t> decided on November 30, 1990 

Rent Control amll Eviction -Arrears of rent .;;._ Default .,-Application for 
e'fiction on ground of - Must be against the person in actuatpossession of the 

e premises as teru~nt - Landlord In spite of knowing the person in actual p.QSses­ 
sir0n, filing eviction application against another person who was neith~r tenant 
m~r in JX>§HHivn - f~non in POIHHlon "iilimi111 &Q lK lhc dirm ccnanc 
allowed to be impleaded as a party ln the p~ing - But even so, he was not 
obliged to pay or tender rent· in absence of any deftnite allegation or non· 
payment against him - Application thus being not against the real tenant, 
hd~ld, not maintainable - Haryana Urban (Control of Rent and Eviction) Act, 
Ur73, Section 13(2)(i) -CPC, 1908, Or. 7, Rr. l(c) and 5-P,eadings 

Civil Procedure Code, i.908 - Or. 1, Rr, 7 and 5 - Relief' not elailned can­ 
not be granted especially if it affects rights of an interested party 

CMI Procedure Code, l908 - Or. 7, Rr, 7 and 5 - Plaintltr cannot base 
g new cause of action on pI~ of defendant unless he amends the plaint err files 

separate proceedings · 
Held: 

c 

-----------·7:;;---·-------------,-----@---1~------------ 
·~' -, .. • . 

. ·~ 
Bl' 
.:: O~PRAX.~Hv.~roMAR 441 

India cannot ·b~ executed against defendant 2, the appellant herein, for 
he cannot be. adversely affected by a decree for specific performance 

a when no valid. and enforceable contract has been proved between the 
parties to the suit in respect of the house of which the appellant is the 
owner in possession. 

9. In the circumstances, without prejudice to the pl~intiff's right to 
execute the decree against the Union of India in respect of the damages 

b and costs awarded, the decree in every other respect is set aside, The 
appeal is allowed as indicated above. The appellant is entitled to his costs 
throughout. 
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under Section 13 and proceedings are instituted against another person sup­ 
pressing the real facts, the Landlord cannot succeed simply becapse the real 
tenant in possession is brought on record as a necessary party by .~be order of a 
the court. The tenant so impleaded in the absence of a definite allegation of 
non-payment o~ rent by him is not under obligation to pay or tender the rent 
stated to be in arrears in terms qf the proviso to clause (i), so long.as the land­ 
lord does not accept him as the tenant or seek even alternatively direction 
against bim. It is more so in a case where the landlord ,had in earlier proceed­ 
ingudmitted the possession of the tenant and was well aware tha~ an effective b 
order without the tenant being on the party array would not be given. It is only 
when the landlord seeks an order directing the tenant to put him in possession 
on the ground of non-payment of rent and the tenant is called up~m to answer 
the claim, the occasion for the tenant to pay the arrears pf rent arises. When the 
tenant is not proceeded against in that manner, and an application is made c 
against one whois neither the tenant nor the person in possession.jhe Control- 
ler is justified in rej¢ting the application. · (Para 4) 

A party cannot' be granted a relief which is not claimed1 if the circum­ 
stances of the case are such that the granting of such relief wo,uld result in 
KfiQ~~ pryj\lcJice to the Interested party and deprive him of the valuable rights d 
under the statute. In' an action by the landlord the tenant is expected to defend 
only the claim made against him and if a cause of action arises to.the landlord 
on the basis of the plea set up by the tenant, in such action, it is necessary that 
the landlord seeks to enforce that cause of action in the same proceedings by 
suit at the amendment or by separate proceedings to entitle the landlord· to 
relief on the basis O..f such cause of action. The principle that th"e court is to e 
mould the relief ta~ng inro consideration subsequent events is not applicable 
in such cases. . .. ·. (Para 4) 

Sulch&v Raj v, ~Devi, {19SS) 1 Punj LR 679 (P&H)1 approved 
Bula Singh v. Banwa{j Lal, ( 1984) 86 Punj LR 556 (P&H), Field overruled 

·:. R-M/AT/10378/C 
Advocates who appea~Ccl in this easer: 

Rajinder Sachar, Scn16r Advocate (Lasml Kant Pandey and R.S. Jena, Advocates, with 
him) for the Appel~~nts; · 

Harl~nA Lal and U~ag~r gingh, senior Advocates (Prem M3ltmtra, Advoc:ue, wt'th 
them) for the R~pqndents. 

The Judgment of the Court was delivered by 
FATIUMA B~~VI, J.- The appeal by special leave arises from the g 

proceedings for eviction under the Haryana Urban (Controlof Rent and 
Eviction) Act, 1971 (for short 'the Act'). Section 13(2) of the Act enables 
the landlord of a building in possession of a tenant to seek eviction on an 
application for· d~rection in that behalf on any one of the grounds 
provided thereunder. If the Controller is satisfied that the tenant has not h 
paid or tendered the rent due from the tenant in respect of-the building 
within 15 days after expiry of the time fixed in· the agreement of the 
tenancy with in the landlord, the Controller may make an order directing 
the tenant to put. the landlord In possession as provided in clause (i} of 
sub-section (2) of Section 13 of the Act. Section 13 of the Act so far as it 
is material reads as under: 

SUPR.E.MB COURT CASES 0991) 1 sec 442 
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';~·· ,.'. 

·~ 
:.:. . 

i .. Puran Chand, respoedent 2 herein lli the teru1m in po~ion of a 
shop building owned by Smt Parmeshwari Devi. An application was filed 

h by Smt Parmeshwari Devi against her son-in-law, Ram Kumar, under 
Section 13(2) of the Act for ejectment on the ground of non-payment of 
rent alleging that Ram Kumar was in possession of the shop in question 
as tenant. While Ram Kumar conceded the claim, Puran Chand got him­ 
self impleaded in the proceedings and contested the matter asserting that 
he was the direct tenant in possession of the building and there had been 
no arrears of rent. 'The Controller dismissed the application finding that 

*" * ' * 
g 

e 

d 

b 

OM PRAKASJ:Iv. RMI Kl,JMAR (Fath;Jna Beevi; 1) 443 
"13. Bviction of tenants.-(1) A tenant in possession of a build­ 

ing or a rented land shall not be evicted except in accordance with 
the provisions of this section. · ' 

(2) A landlord who seeks to evict his tenant sh~ll apply to the 
Controller, for direction in that behalf. If the Controller, after giving 
the tenant a reasonable opportunity of showing cause against the 
application, is satisfied,- 
(i) that the tenant has not paid or tendered the re* due from him 

in respect of the building or rented land witl:µn fifteen days 
after the expiry of the time fixed in the agreement of tenancy 
with his landlord or in the absence of any such agreement by 
the last day of the month next following that fQ~ which the rent 
is payable: , 

Provided that if the tenant, within a period of fifteen;days of the first 
hearing of the application for ejectment after due service, pays 
Qr tenders the arrears of rent and interest, to be calculated by 
the Controller.: at 8 per cent per· annum tjn such arrears 
together with such costs of the application, if ;any, as may be 
allowed by the Controller, the tenant shall be deemed to have 
duly paid or tendered the rent within the time aforesaid: 

Provided further that the landlord shall not be entitled to claim 
arrears of rent fpr a period exceeding three years immediately 
preceding the date of application under the provisions of the 
h't; . 
(ii) to (v) .J. . 

the Controller may make an order directing the tenant to put the 
landlord in possession of the building or rented landtand if the C.On­ 
troller is not so satisfied he shall make an order rejecting the 
application: 

Provided that the Controller may give the tenant a reasonable 
time for putting the landlord in possession of the building or rented 
land and may extend such time so as not to exceed three months in 
the aggregate. 

a 

-------- ... -----..,-- .. -------------------- .. ------------------·-----.,.-·----·--·...-----·--------~-------- ... -------------- ... ----·------- 
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Ram Kumar was not the tenant and respondent' 2 is in possession as 
tenant and holding the view that the landlord could not be allowed to 
seek an ejectment order through dubious means by arraying only the per- a 
son with whom· there edsted no relationship as landlord and tenant, The 
appellate authority confirmed the order. The revision preferred by the _ 
landlord was dismissed by the High Court The appellants ate the legal 
representatives of Smt Parmeshwari Devi. 

21. Shri Rajinder Sachar, leamoo coussel for the appellants,· eon- o 
tended that the courts below have not correctly appreciated the scope of 
the relevant provisions in the Act in rejecting the application and in a 
case where the tenant has failed to pay or tender the rent ,'as required 
under the proviso Jo clause (1) of sub-section (2) of Section 13 of the Act, 
the ground of non .. payment of rent entitling the landlord to-an order of c 
ejectment is clearly provided. It is, therefore, submitted that when 
respondent 2 has i!Pt paid the rent for the period in question even during 
the pendency oft~ proceedings, the appellants are entitled to an order 
in their favour. Attording tothe learned counsel.it is not necessary for 
the appellants to sp.eci(ically allege that respondent 2 was t~e tenant or d 
that he defaulted. .~e ·payment of rent and seek an order of ejectment 

. against him by an ·'1nendment of the application for granting such relief 
.and the view held ¢Y the High Court to the contrary is erroneous. 

'1J. We are notimpresse(jby this argument. We have referred to the e 
relevant provisionjin the statute which requires the landlord who seeks 
eviction of the tenant in possession to make an application iii this behalf. 
The application contemplated under the section is; one for adirection to 
the tenant to put. the landlord in possession. The application has to be 
sustained on any one of the grounds specified in sub-section (2) of Sec· f 
don 13 of the Act, When a specific allegation is made that the tenant is 
in arrears, the tenant is given. an opportunity to pay or tender the rent 
within the stipulated time and avoid an order of ejectment, In a case 
where the real tenant is not proceeded. against in the manner required 
under Section 13 and proceedings are instituted against another person g 
suppressing the real facts, the landlord cannot succeed simply because 
the real tenant in possession is brought on record ti, a necessary party by 
the order of the court, The tenant so impleaded in the absence of a 
definite allegation of non-payment of rent by him is not under obligation 
to pay or tender the rent stated to be in arrears in terms of -the proviso to n 
clause (i), so long as the landlord does not accept him as the tenant or 
seek even alternatively direction against bim. It is more so in a case 
where the landlord had in earlier proceedings admitted the possession of 
the tenant and was well aware that an effective order without the tenant 
being on the party array would not be given. It is only whemhe landlord 
seeks an order directing the tenant to put him in possession on the 

(1991) 1 sec SUPREME COURT CASES 
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1 (1984) 86 PunjLR 556 (P&H) 
z (1988) 1PunjLR679(P&H) 

@ 
OMPRAKASHv.RAMKUMAR (Fa~a Beevi; l) 445 

ground of non-payment of rent and the tenantis called upon to answer 
the claim, the occasion for the tenant to pay the arrears: of rent arises. 

a When the tenant is not'. proceeded against in that manner, and an 
application is made against one who is neither the tenantnor the person 
in possession, the Controller is justified in rejecting the-application, A 
party cannot be granted a relief which is not claimed, if the circumstances 
of the case are such that the granting of such relief would result in 

b serious prejudice to the interested party and deprive him of the valuable 
rights under the statute. , In an action by the landlord the tenant is 
expected to defend only the claim made against him and if a cause of 
action arises to the. landlord on the basis of the plea set up by the tenant, 
in such action, it is necessary that the landlord seeks to enforce that 

c cau$e of action in the same proceedin~ by suit at the ~endment or by 
separate proceedings to entitle the landlord to relief on tne basis of such 
cause of action. The principle that the court is to mould the relief taking 
into consideration subsequent events is not applicable in such cases. 

5. The appellants herein have e~en when respcndent 2 applied for 
cl getting himself impleaded as a party in the proceedings directed against 

respqrpdent 1, Ram Kumar, refuted the claim respondent2 is the tenant. 
TI1ey' did not amend the petition or seek eviction of, respondent 2, 
,though the court ordered respondent 2 to be brought on record as a 

·necessary party. In the earlier proceedings, the landlord had conceded 
e the possession of respondent 2 and had alleged that he is a sub-tenant 

under Ram Kumar. The question of sub·tenancy was not decide.cl in that 
suit. Having known that respondent 2 is in actual possession of the build­ 
ing, the appellants in the present proceedings only sought eviction of 
Ram Kumar from the premises. Respondent 2 by getting himself 
impleaded in the proceedings cannot be considered to have agreed to 
suffer ejectment. The appellants could get an order against respondent 2 

. only on a proper application in that behalf as provided under the statute' 
and not in the present action. The decision in Buta Singh v. Banwari Lal', 

g relied on by Mr Sachar has no bearing on the facts of the present case. 
We·find the case has been overruled by the Division Bench of the Punjab 
and 'Haryana High Court in Sukhdev Raj v. Rukmani Devi'. In the latter 
case, the question whether the sub-tenant can be ordered to be ejected 
for non-payment of arrears of rent when he claims to be direct tenant 

h under the landlord. even when the landlordhas not sought his ejectment 
on that ground was answered by the High Court thus: (from headnote) 

"The question of his ejO(;tment on tqe ground of non-pajmeat 
of rent, however, stands on a different footing, As the landlord 
never accepted the alleged sub-tenant as his tenant nor sought his 

.............. - -- .. -·------- .. -- .. -------- - ,.. __ ,.. "' - -----·-------- -------; -"' • .. 
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t From the Judgment and Order dated January 14, 1987 of the Qrissa Wgh Court in 
M.A No. 376 of 1983 ' · ' 

UCHHABA PRADmAN . . . Respondent, 
Civil Appeal: No. 1790of1987t, decided on November 27, 1990 

I ' 

Arbitration Act, 1940 -Sections 14 and 29 - Award or Interest - Non· 
speaking award - 'Inclusion ot question of interest in the reference to the 
arbitration not disputed ,__ Held, court cannot presume that arbitrator had e 
megal!y aUowed interest on equltabJe considerations · · · 
Held: 

Though it was permissible to the arbitrator to have awarded inrerest only 
if there was an agreement to peyinterest or there was usage of trade having the 
force of law or some other provision of substantive .law which-entitled the 
respondent to interest, but as the award in this case was not a speaking one and 
it was nowhere suggested that the question of interest was not in¢Iuded in the 
reference, it cannot. be presumed that the arbitrator included the claim of inter­ 
est in his award illegally or on considerations which are not relevant for his 
decision. (Para 3) 

Arbitration Act, 1940 - Sections 14 and 29 - Award or interest - Where 9 
reference made before coming into force or Interest Act, 1978 arbit.rator bad no 
jurisdiction to award interest for sulSsequent period > (Para 4) 

Executive Engineer (Irrigation), Balimela v. Abhaduta Jena, (1988) 1 SCC 418, referred to 
Appeal dismissed . R-Mff/10375/C 
Advocates who appeared in this case : h 

AK Panda, Advocate, for the Appellants; ; 
P.N. Misra, Ajay K Jha and P.K. Jena, Advocates, for the Respondenr. 

The Judgment of the Court was delivered by 
~lHARMA, l- 'this appeal by the State of Orissa against the judg­ 

ment of the High Court arises out of a proceeding for making an award 

d 

Appellants; 

c · ; (1991) 1 Supreme Court Cases 446 
(~&foRE L.M. SHARMAANO J.S. VERMA, JJ.) 

STATE OF ORISSAAND ANOTHER 
VerS{Js 

ejectment on the ground of non-payment of rent, his ejectment, if 
ordered on the ground of non-payment of rent, woo] d certainly 
prejudice the 'rights of t~e sub-tenant who never got a chance to a 
avail the opportunity granted under the statute to tender.the rent on 
appearance injhe court. Moreover, even if he.had offered to tender 
the rent. So, the rule appears to be well established that the plaintiff 
cannot be giv~¥1 any relief contrary to his case on the a'.dmission of 
the defendant:ff it is going to cause prejudice and injustice to the lat- b 
ter." :.~ ' 
6. We find no:tnerit in the appeal which is accordingly dismissed. In 

the circumstances'. o.t the case, we make no order as lo costs. · 
-~ 
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h .. 
t From the Judgment and Qrcjer dated 23-5-1991 of the Patna High Court m C.W. No. 5020 of 

1984 :·'r 
: :t 

STATE OF BIHAR AND OTHERS Respondents. 
Civil Appeal No. 107of1992t, decided on May 11, 19~ 

A. Hindu Law - 'Retlglous and Charitable Endowments - Idol or b 
deity - Concept of - Test is not whether the deity is recognised by any 
particular school cf Agma Shastras but whether people believe tn the deity's 
religious efficacy -- God is formless and shapeless and it is only the human 
concept and consecration which gives it form - Consecration '.of the image 
- How to be performed - Kinds of images - Swayambhu and Pratisthlta 

B. Hlndu Law - IMlglous and Charitable !ndowments - Idol or 
deity - ls a juridical person -capable of holding property - Two deities c 
Ram Jankijee and Thakur' Raja consecrated and landed property 
separately dedicated and possession thereof given to them through shebatts 
- The deities located in two separate temples situated within tile area of the 
land - Held, they must be· treated as separate juridical persons and 
therefore were entitled to two unlts of land for the purposes of Blher Land 
Reforms (Fixation of Ceiling Area and Acquisition .of Surplus Land) Ad, d 
1961 (12 of 1962) -- Tenancy and Land Laws - Ceiling on land - Idol or 
deity .:..... Entitlement of · 

C. Practice and Procedure - Precedents - Single Judge of High Court 
- While deciding an issue, he should look into the records and refer to 
earlier order of Division Bench of the same High Court on the same issue, if 
ah'.t' --11hls is a matter of Judfolal propriety, not mandatory requirement 

(!j 
A Mahant executed two registered deeds dedicating landed property to the 

extent of 81.14 acres to deities Ram Jankijee and Thakur Raja. Both the deities 
were separately given possession on the property through shebaits, The deities 
are located in two separate temples situated within the area of the land. After the 
death of the Mahant, Petitioner 3 became the shebait of both the deities. The 
properties of the deities were also duly registered and enlisted with the Religious 
Trust Board and the same are under the control and guidance of the Board. On 
the basis of an enquiry report, the Deputy Collector in .the matter of fixation of 
ceiling area by his order dated 1s~11~1976 allowed two units to the deities on the 
ground that there are two temples to whom lands w:ere gifted .. by means of 
separate registered deeds of samarpannamas and declared only 5 acres as excess 
land to be vested on to the State. But the Collector of the District passed an order 
recording therein that the entitlement of the trust would be one unit only. The 
revision petition subsequent thereto was rejected though on the ground of being g 
hopelessly barred !)y. tile laws of limitaion Against the order ofi the Member 
Board of Revenue; wherein the fights and contentions pf the petitioners to hold 
two units for two -Separa~e deities were rejected, the petitioner moved writ 
petition in the High -Court for quashing of the orders passed by the Collector and 
the Member Board ~Revenue. The High Court on 19-11-1984 allowed the writ 

i.~· 

(1999) 5 Supreme Court Cases SO 
(BEFORE M. JAGANNADHA RAO AND UMESH C. BANERJEEl JJ.) a 

RAM JANKJJEE DEITIES AND OTHERS , Appellants; 
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Images according to Hindu authorities are of two kinds: the first is known as 
swayambhu or seif -existenr ·or self-revealed, while the other is pratisthita or 
established. A swayambhu or self-revealed image is· a product of nature and it is 
anadi or without any beginning and the worshippers simply discover its 

h existence and such images do not require consecration or pratistha but a man­ 
rr1~Qcw lIDi\!IW r~Quim ~Qn~lfwfiiti\ln, This man~made. image may be painted on a 
wall or canvas. While usually an idol is consecrated in a temple, it does not 

d 

. ;r' 
:.! ... 

~. RAM JANKJJEE PEITIF..S v. STATE OF BIHAR 51 
petition and ara~~d the relief of two units as claitned by the petitioner. The 
judgment of the $igh Court became final and binding between the parties, there 
being no appe,af.th~refrorn. The. High Court by. i~s orde: ~at~d 19.~ ~ 1-19~4 

a observed: "Unde] the Hindu law images of the deities are junsnc entities .w1~h 
the capacity of n;eceiving gift and holding property. As such, when the gift is 
directly to an idQl, each idol or deity holds it in its own right to be managed 
either by separate managers Qr by a common manager .... " 

Subsequently however after about two years a writ petition was filed before 
the Supreme Court under Article 32 wherein one Badra ~~lia~o prayed for 

b issuance of a mandatory order as regards the allotment order in his favour. The 
Supreme Court, however, remitted the matter to the High Court with a direction 
that the petition before the Supreme Court be treated as a review petition before 
the High Court and be disposed of accordingly. In terms of the direction of the 
Supreme Court the Di vision Bench of the High Court directed that the matter 
should be placed before the Division Bench on 23- 11-1987 subject to any part­ 
heard matter and on 25-11-1987 the review petition was allowed and the order 

c dated 19-11-1984 was· recalled. The matter was however directed to be listed 
before the appropriate Bench on 4-12-1987. The matter was not however placed 
in the list or heard for over two years and finally the matter came up for hearing 
before a Single Judge who in turn rejected the contention of the petitioner. The 
Single Judge observed: ' 

. " ... The image of the deity is to be found in Shastras. 'Raja Rani' is not 
known to Shastras. It is unknown in the Hindu pantheon. It is a particular image 
which is a juristi~ person. Idol is again rm imag\i Qf the d~ily. Thcrn cannoc be 11 
dedication to any name or image not recognised by the Shastras, Here, in the 
present case, the petitioners assert that the dedication is to both the deities 'Raja 
Rani' but none of these have been recognised by the Shastras." 
On behalf of the appellant it was contended that there was a Division Bench 

judgment recording therein the entitlement of the appellants to exemption and 
e judicial propriety required the Single Judge to follow binding precedent of an 

earlier Division Bench judgment from the same High Court and more so, in the 
same matter. The issue as a matter of fact according to the appellant was no 
longer res integra and open for further discussion but the Single Judge went on 
to decide the issue once again notwithstanding the earlier finding as regards the 
idols' entitlement. Apart from the judicial propriety, the judgment of the Single 
Judg~ WM Affo ~t'iti~iMd 6n th~ ~ound of being not s4stainable as per 
provisions of the Hindu Jaw. Question was whether "Ram Jankijee" and "Raja 
Rani" can be termed to be. Hindu deities and separate juristic entities. The 
general question which arose was whether a deity being consecrated by 
performance of appropriate ceremonies having a visible image and residing in its 
abode is to be treated 'as a juridical person for the purpose of the Bihar Land 
Reforms (Fixation of Ceiling Area and Acquisition of Surplus Land) Act, 1961? 

g Allowing the appeal - 
Held: 
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appear to be an essential condition. If the people believe in the temples' religious 
efficacy no other requirement exists as regards other areas. It is not a.partic~Iar 
image which is a juridical person but it is a particular bent of'mind which a 
consecrates the image. ', (PID,"as 14 to 16) 

Padrna Purana, B.K. Mukherjee _J Hindu Law of Religious and Charitable Trusts, Sth 
Edn., relied on . 

Addangi Nageswara Rao v, Sri A(lkamma Devatha Temple, (1973) 1 AWR 379 (AP); 
Bhupatt Nath Smrituirtha v, Ram Lal Maura, ILR (1909) 37 Cal 128; 14 CWN 18, 
~ro~ ! 

Board of Commrs.for H.R.E. v, Pidugu Narasimham, (1939) l MU 134: \.\IR 1939 Mad b 
134; T.R.K. Ramaswami Servai v. Board ofCommrs.for the H.R.E., ILR ~950 Mad 799; 
Venka;aramana Murth! v. Sri Raina Mandhiram, (1964) 2 An WR 457 '(DB); Poohari 
Fdkir Sadavarthy v. Commn, H.R. & C.E., AIR 1963 SC 510: 1962 Supp (2) SC~ 276, 
cued 
God is omnipotent and omniscient and its presence is felt not b)' reason of a 

particular form or image but by reason of the presence of the omnipotent. It is 
formless, it is shapeless and it is for the benefit of the worshippers that there is C 
manifestation in the images of the supreme being. lt is tile human concept of the 
Lord of the Lords -·it is the human vision of the Lord of the Lords. How one 
sees the deity, how one feels 'the deity and recognises the deity and then 
establishes the same. in the temple depends upon however perf ormance of the 
consecration ceremony. The Shastras do provide as tohow to consecrate and the 
usual ceremonies ofsankalpa and utsarga shall have to be performed for proper d 
and effective dedication of the property to a deity and in order to b~ termed as a 
juristic person. It is customary that the image is first carried to the snan mandap 
and thereafter the founder utters the sank:alpa mantra and upon completion 
thereof the image is. given a bath with holy water, ghee, dahi, hoaey and rose 
water and thereafter .the oblation to the sacred fire by which the pran pratistha 
tntes place and the etern11l §~!rit i§ infu§M ti\ th11t ~Mtieulttt'idol an9 the image is 
then taken to the temple itself and the same is thereafter formally dedicated to e 
the deity. A simple piece of wood or stone may become the image or idol and 
divinity is artributeq to the same. In the conception of Debutter, two essential 
ideas are required tp be perf ormed: in the first place, the property which is 
dedicated to the deity vests in an ideal sense in the deity itself as a jpristic person 
and in the second pl-ace, the· personality of the idol being linked up with the 
natural personalityoj the shebait, being the manager or being theDharamkarta 
and who is entrust~d with the custody of the. idol and who is responsible 
otherwise for presereation of the property of the idol. : (Para 19) 

Hindu law recognises a Hindu idol as a juridical subject being capable in 
law of holding prope(ty byreason of the Hindu Shastrasfollowing the status of a 
legal person in the .s$ne way as that of a natural person. · (Para 11) 

l'ramatha Nath Mullf.~k v. Pradyumna Kumar Mullick, (1925) S2 IA 245, relied on 
Rambrahma Chatt~rj'e v. Kedar Nath Banerjee, (1922) 36 CL;r 478, 483, cited g 

On the factual ~ore there are temples - in one there is "Jankijee'' and in 
the second there is !~Raja Rani'lbut the deity cannot be termed to be in a fake 
form and this concept of introduction of a fake form, it appears, is a misreading 
of the provisions of Hindu law texts. What is required is human consecration and 
in the event of folfi.lment of the rituals of consecration, divinity. is presumed. 
Even though admittedly there are two idols, but the Single Judge thougb; it fit to h 
ascribe one of them as fake, which is wholly unwarranted an obseryation and the 
finding devoid of any merit whatsoever. The facturn of two idqls cannot be 
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The Judgment of the Court was delivered by 
g BANER!EE, J.-· The core question that falls for consideration in this 

appeal, by the grant of special leave; is whether a deity being consecrated by 
performance of appropriate ceremonies having a :Visible image and residing 
in its abode is to be treated as a juridical person for the purpose of the Bihar 
Land Reforms (FixRtion of C8iling Aml Md Ae~ui~itiatt o,f Sutplu~ Land) 
Act, 1961 (Bihar Act 12 ofl962). 

h 2. On a reference to the factual backdrop, the records depict that one 
Mahanth Sukhram Das did execute two separate deeds of dedication in 

59g 

58d 
56c-d 
56e1 

58e-f 

59a 

.)8g 

58b-c 

55d, 6lb 
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RAM JANK.IJEE DEITIES v. STATE OF BIHAR (Banerjee, J.) 53 
denied and as s~ch question· of deprivation of another unit to the second idol 
does not and cannot arise. Under the provisions of the Bihar Land Ceiling Act in 

f the event there are two idols capable of being ascribed juridical' personality~ two 
units ought to be granted rather than one as has been effected by the Single 
Judge. (Para 20) 

Lakshmi Narain v. State of Bihar, 1978 BBCJ 489: AIR l978 Pat 33Q: 197$ BLJR 671, 
approved 
Petitioners 1 and 2, the two deities, are entitled to individual grant and thus 

~.l\titl~n\~nt for two units ·to· he noted in the records of the . Government and 
) exemption of 75 acres total land only would be made available to the petitioners 

and the balance 5 acres of land be made available to .the Government and the 
State Government would be at liberty to deal with the abovenoted five acres of 
land in accordance with the law. i (Para 24) 
Suggested Case Finder Search Text inter alia : 

h1ndu (idol or deity) 
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54 SUPREME COURT CASES (1999) 5 sec 
December 1950, and duly registered under the Indian Registration Act, 
dedicating therein the landed' properties to the deities "Ram Jankijee" 
(Appellant l) and Thakur Raja (wrongly described in the records of the High a 
Court as "Raja Rani") (Appellant 2). Both the deities were separately given 
the landed property to the extent of 81.14 acres of land and in fact were put 
in possession through the shebaits. After however the death of the aforesaid 
Mahanth Sukhram Das, Petitioner 3 became the shebait of both the deities. 
The properties of the deities were also dulyregistered and enlisted with the 
Religious TrustBoard and the same are under the. control and-guidance of b 
the Board. · · 

3. Be it noted that both "Ram Jankijee" and "Raja Rarti" (for 
convenience sake since the High Court referred to the deity as such in place 
and stead of Thakur Raja) are located in two separate temples situateQ within 
the area of the land. · · 

4. On the basis of an enquiry report, the Deputy Collector in 'the matter c 
of fixation of ceiling area by his order dated 18~ 11~1976 in Ceiling Case No. 
222176"'77 allowedtwo units to the deities on the ground that there are two 
temples to whom l~rids were gifted by means of separate registered deeds of 
samarparmamas and. declared only 5 acres as excess Iand to be vested on to 
the State. The Collector of the District however came to a different 
conclusion to the. eifec~ that mere existence of two temples by itself cannot a 
be said to be a gruvnd for entitlement of two separate units under the Act, 
since the entire pr~J>erty donated to the two units is being managed by a 
committee formed under the direction of the Religious Trust Board and prior 
conferment of the.·~'an:igerial right OV\ only one pmon and there beil'lg no 
evidence on recora:fo show that the property donated to the deities are to be 
managed separatd~ having separate account, question of recommendation e 
for exemption under-Section 5 and entitlement of two units would not arise. 
As a matter of fact;t"he Collector passed an order recording therein that the 
entitlement of the:ltrust would be one unit only. The revision petition 
subsequent thereto .however was rejected though on the ground of being 
hopelessly barred by the laws of limitation. 

5 .. The records.depict that against the order of the Member Board of 
Revenue, wherein the rights and contentions of the petitioners to hold two 
units for two separate deities were rejected, the petitioner moved the Patna 
High Court in Writ Petition No. 5040 of 1984 for quashing of the orders 
passed by the Collector and the Member Board of Revenue; The record 
further deriicts that rhe High Court on 19-11-1984 allow~d the;writ p~tition 
and granted the relief of two units as claimed by the petitioner. The g 
judgment of the High Court became final and binding between the parties by 
reason of the factum of there being no appeal therefrom. 

6 .. Subsequently however after about two years a writ petition was filed 
before this Court under Article 32 of the Constitution being Civil Writ No. 
52563 of 1985 (Badra Mahato v. State of Bihar) wherein one Badra Mahato h 
prayed for issuance of a mandatory order as regards the allotment order in 
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l 1978 BBCJ 489: AIR 1978 Pat 330: 1978 BUR 671 
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RAM JANI<lJEE DEITIES v. STATE OF BIHAR (Banerjee,' J.) 55 

favour of the petitioner (the aforesaid Badra Mahato), This 'Court, however, 
remitted the matter to the High Court with a direcnon that the petition before 

a this Court be treated as a ·review petition before the High Court and be 
disposed of accordingly. · 

7. On 2H0-1987 in terms of the direction of this Court the Division 
Bench of the High Court directed that the matter should be placed before the 
Division Bench on 23-11-1987 subject to any part-heard: matter and on 
25-11-1987 as the chronology depicts the review petition was allowed and 

b thl! order dated 19-11-1984, was reca11ed. The matter was however directed 
to be listed before the appropriate Bench on 4-12- 1987. Thi matter was not 
however placed in the. list or heard for over two years and finally the matter 
came up for hearing before the learned Single Judge who in tum has rejected 
the contention of the petitioner and hence the appeal before this Court. 

8. Before proceeding with the matter any further, it would be convenient 
c to note that while on a review of the order, the Division Bench of the High 

Court has been pleased to recall its earlier order dated 19-11-1984, but the 
observations pertaining to the entitlement of two idols seems to be apposite. 
The High Court in its order dated 19-11-1984 observed: 

" ... This aspect of the matter has been considered by a Bench of this 
Court in the case of Lakshmi Narain v. State of 8ihar1 where it has been 
pointed out that once endowment is separate in the names of separate 
deities the legal ownership under the endowment vests in the idols; the 
matter would have been different if the endowment was to any math in 
which there were two deities. From the order of the learned Collector 
itself it appears that the two endowments were made in' the name of the 
two deities on whose behalf claims have been made.rlt is settled by 
several pronouncements of the Judicial Committee that Under the Hindu 
law images of the deities are juristic entities with the capacity of 
receiving gift and holding property. As such, when the gift is directly to 
an idol, each Idol or deity holds it in its own right to be managed either 
by separate managers or by a common manager .... " 
9. It is on this score that Mr Goburdhun, the learned advocate appearing 

in support of the appeal very strongly criticised the judgment of the learned 
Single Judge both on the count of not being sustainable as per the provisions 
of Hindu law as also on the question of propriety. · 

· 10. Mr' Goburdhun cof},tended that there is a Division :Bench judgment 
recording therein the entitlement of the appellants to exemption and judicial 

g propriety requires one learned Single Judge to follow a binding precedent of 
an earlier Division Bench judgment from the same High Court and more so, 
in the same matter. The issue as a matter of fact according to Mr Goburdhun 
was no longer res integra and open for further discussion but the learned 
Single: Judge Webt on to decide the issue once again notwithstanding the 
earlier finding as regards idols'. entitlement. .We are constrained to record 

h that '!'e find.some justification for such a criticism. It is true that the earlier 
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h 
2 (1925) 52 IA 245 
3 (1922) 36 cu 478, 483 

Division Bench's order stands recalled and strictly speaking there may not 
be any necessity to refer to the same, but when there was an existing order of 
the Division Bench, judicial propriety demands that the learned Single Judge a 
dealing with the matter ought to have referred to the same, more so when a 
contra view is being expressed by the learned Judge. It is a matter of judicial 
efficacy and pfO~ritty thOU~h rlOt A mAr\dAtory requir~ment Of l~W. The COUrt 
while deciding the issue ought to look into the records as to the purpose for 
which the matter has been placed before the court. We are rathrr at pains to 
record here that jjidicial discipline ought to have , persuaded: the learned b 
Single Judge not tO· dispose of the matter in the manner as has been done, 
there being no reference even of the earlier order. 

11. Before pr:cig.~eding with the matter any further apropos ~he judgment 
under appeal, it \fould be convenient to note however that Hindu law 
recognises a Hinddiidol as a juridical subject being capable in law of holding 
property by reason-of the Hindu Shastras following the status of a legal c 
person in the same.,~ay as that of a natural person. The Privy Council in the 
case of Pramatha'N,ath Mullick v. Pradyumna Kumar Mullick2 observed: 

"One oft~~. questions· emerging at this point, is as to the nature of 
such an idol; asd the services due thereto. A Hindu idol is, according to 
long-establishe~ authority, founded upon the religious customs of the 
Hindus, and th~ recognition thereof by courts of law, a 'juristic entity'. It d 
has a juridical status with the power of suing and being sued. Its interests 
are attended to by the person who has the deity in his charge and who is 
in law its m\inager with all the powers which would, in such 
oiroumsranccs, on analogy, be given to the manager of the estate of an 
infant heir. It is unnecessary to quote the authorities; for this doctrine, 
thus simply stated, is firmly established. e 

A useful narrative of the concrete realities of the position is to be 
found in the judgment of Mukerji, J. in Rambrahma Chatterjee v. Kedar 
Nath Banerjee': 'We need not describe here in detail the normal type of 
continued worship of a consecrated image - the sweeping of the 
temple, the process of smearing, the removal of the previous day's 
offerings of flowers, the presentation of fresh flowers, the respectful f 
oblation of rice with flowers and water, and other like practices. It is 
sufficient to state that the. deity is, in short, conceived as a living being 
and is treated in the same way as the master of the house would be 
treated by his humble servant. The daily routine of life is gone through 
with minute accuracy; the vivified image is regaled with the necessaries 
and luxuries of life in due succession, even to the changing of clothes, g 
the offering of cooked and uncooked food, and the retirement to rest.' 

The person founding a deity and becoming responsible for these 
duties is de facto and in common parlance called shebait. This 
responsibility is, of course, maintained by a pious Hindu, either by the 
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11. The petitioners contended that Raja Rani are the deities under the 
Hindu pantheon. The Upanishads are the highest sacred books of the 
Hindus. It was admitted that in' Kaushitaki-Brahamana~Upanishad, Ilnd 
Chapter, 'sloka l' as translated in Hindi by Pt. Sriram Sharma Acharya, 
in the book styled as 108 Upanishads, the following has' been said: 

'It is the statement of Rishi Kaushitaki that soul is God and the 
soul God is imagined as a king and the sound is his queen.' 
12. The above translation has been seriously challenged by the 

respondents parcha-holders. 
. It may be noticed that Pt. Sriram Sharma Acharya is not an authority 
on the subject.. .. " · 

We are afraid the entire approach of the learned Single Judge was on a total 
rnisappreciation of the principles of Hindu law. · 

13. Divergent are the Views on the theme of images or idols in Hindu 
law. One school' propagates God having swayambhu images or consecrated 
images: the other school lays down God rw emnJ~otent Rnd omniscient 9.1\d 
the .people .only worship the eternal spirit of. the deity and it is only the 
manifestation or the presence of the deity by reason of the charm of the 
mantras. 

14. Images according to Hindu authorities are of two kinds: the first is 
g known as swayambhu or .self-existent or self-revealed, while the other is 

pratisthita or established. The Padma Purana . says: "The image of Hari 
(God) prepared of stone, earth, wood, metal or the like and established 
according to the rites laid down in the Vedas, Smritis andTantras. is called 
the established . images ... where the self-possessed Vishnu has placed 
himself on earth in stone or wood for the benefit of mankind, that is styled 

n the self~reveaf~.d.'' (B.K. Mukherjea - Hindu Law of Religious and 
Charitable Trusts, 5th Edn.) A swayambhu or self-revealed image is a 

* * 
c 

b 

RAM JANK.IJEE DEITIES v. STATE OF BIHAR (Banerjee; ].) 51 
personal performance of the religious rites Qr - as in the case of Sudras, 
to which caste the parties belonged - by the employment of a Brahmin 
priest to do so on his behalf. Or the founder, any time ~efore his death, 
or his successor likewise, may confer the office of shebait on another." 
12. The only question that fails for consideration is whether "Ram 

Jankijee" and "Raja Rani" .can be termed to be Hindu deities and separate 
juristic entities and it is on this score the learned Judge in the judgment 
under appeal observed: 

" ... The image of the deity is to be found in Shastras, 'Raja Rani' is 
not known to Shastras. It is unknown in the Hindu pantheon. It is a 
particular image which is a juristic person. Idol is again an image of the 
deity. There cannot be a dedication to any name or image not recognised 
by the Shastras. Here, in the present case, the petitioners assert that the 
dedication is to both the deities 'Raja Rani' but none of these have been 
recognised by the Shastras. 

a 

----------~----------------------,-~-- 
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product of nature" and it is .• anadi or without any beginning and the 
worshippers simp!~,··discover its existence and such •. images do not require 
consecration or pr~fistha but a man-made image requires consecration. This a 
man-made image tiiay be painted on a wall or canvas. The Salgram Shila 
depicts Narayana being the Lord of the Lords and represents Vishnu 
Bhagwan. It is a shtla -· the shalagram form partaking the forrp of Lord of 
the Lords, Naray~O:j and Vishnu. 

15. It is furtherjto be noticed that while usually an idol is consecrated in 
a temple, it does· .~ct appear to be an essential condition. In this context b 
reference may also'lt)e made to 'a decision of the Andhra Pradesh High Court 
in the case of Ad~ngi Nageswara Rao v. Sri Ankamma Devdtha Temple". 
The High Court in para 6 of the Report observed: 

"6. The ne~t question to be considered is whether there is a temple 
in existence. ·~mple' as defined means a place by whatever designation 
known, used as: a place of public religious worship, and dedicated to, or c 
for the benefit· of or used, as of right by the Hindu community or any 
section thereof as a place of public religious worship. That is the 
definition by the legislature to the expression 'temple' in Act 2of1927, 
Act 19 of 19 51 and Act 17 of 1966. Varadaehariar, ].,; sitting with 
Pandrang Row, J., in Board of Commrs. for H.R.E1 v. Pidugu 
Narasimhami construing the expression 'a place of public religious d 
worship' observed: 

'[Tjhe test ts not whether it conforms to any particular school of 
.Agama Shastras. The question must be decided with reference to the 
view of the class of people who take part in the worship. If they 
believe in its religious efficacy, in the sense that by such worship 
they Me mAkirt~ Hu~ttt~elvd the object of the bounty of some ~ 
superhuman power, it must be regarded as "religious worship".' 
To the same effect was the view expressed by Viswanatha Sastry, J., 

in T. R. K. Ramaswami Servai v. Board of Commrs. for the H'.R.E. 6: 

'The presence of an idol, though it is an invariable feature of 
Hindu temples, is not a legal requisite under the definition of a 
temple in Section 9( 12) of the Act. If the public or that section of the 
public who go for worship consider that there is a divine presence in 
a particular place and that by offering worship there they are likely 
to be the recipients of the blessings of God, then we have the 
essential features of A tel'c\~le M defined in the Ad.1 

A Division Bench of this Court consisting of Justice Satyanarayana g 
Raju (as he then was) and Venkatesam, J., in venkaiaramana Murthi v. 
Sri Rama Mandhiraml observed that the existence of an idol and a 
dhwajasthambham are not absolutely essential for making. an institution 

4 (1973) 1AWR379 (AP) 
5 (1939) 1 MU 134: AIR l,939 Mag 134 
6 ILR 1950 Mad 799 
7 (l9M) 2 An WR 457 (DB) 
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RAM JA.l\l'KIJEE J?EITIES v STATE OF BIH;\R (Banerjee. ],) 59 
a temple and so long as the test of public religious worship at that place 
is satisfied, it answers the definition of a temple. .. 

Their Lordships of the Supreme Court in Poohari 'Fakir Sadavarthy 
v. Commn, H.R. & C.E.8 held: 

'A religious institution will be a temple if two conditions are 
satisfied. One is that it is a place of public religious worship and the 
other is that it is dedicated to. or is for the benefit of, or is used as of 
right by the Hindu community, or any section thereof, as a place of 
religious worship.' · 
To constitute a temple it is enough if it i.s a place qf public religious 

worship and if the people believe in its religious efficacy irrespective of 
the fact whether there is an idol or a structure or other paraphernalia. It 
is enough if the devotees or the pilgrims feel that there is some 
superhuman power which they should worship and invoke its blessings." 
16. The observations of the Division Bench has been in our view true to 

the Shastras and we do ;iend our concurrence to the same. If the people 
believe in the temples' religious efficacy no other requirement exists as 
regards other areas and the learned Judge it seems' has completely 
overlooked this aspect of the Hindu Shastras - in any event, Hindus have in 

d the Shastras "Agni" Devta, "Vayu" Devta - these deities are shapeless and 
formless but for every ritual Hindus offer their oblations' before the deity. 
The ahuti to the deity is the ultimate --- the learned Single Judge however 
was pleased not to put any reliance thereon. It is not a: particular image 
which is a juridical person but it is a particular bent of mind which 
consecrates' the image. · 

17. One cardinal principle underlying idol worship ought to be borne in 
mind · 

"that whichever God the devotee might choose for purposes of worship 
and whatever image he might set up and consecrate with that object, the 
image represents the Suprem~ Qoq ilnd nQny el$e, There is no 
superiority or inferiority amongst the different Gods. Siva, Vishnu, 
Ganapati Of Surya is extolled, each in its turn as the creator, preserver 
and supreme lord of the universe. The image simply gives a name and 
form to the.formless God and the orthodox Hindu idea is that conception 
of form is 9itly for the benefit of the worshipper and nothing else". 
(B.K. Mukherjea - Hindu Law of Religious and Charitable Trusts, 5th 
Edn.) · ~~ 
18. In this-context reference may also be made to an earlier decision of 

the Calcutta High Court in the case of Bhupati Nath Smruitinha v. Ram Lal 
Mai(ra9 whereiaChanerjee, J. (at p. 167) observed: 

"A H{nJ.ju does not worship the 'idol' or the material body made of 
~1~y or ~Q~ or mhcr substanGe1 as a mere glance at the mmms and . :.,,.'.'• 

-··---··--·--·--·---·---·--------··------------ ----------------·-·-------·--·-------------·--------------·---~---- 
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60 . ·: SUPREME COURT CASES ( 1999) 5 sec 
prayers will sh~w. They worship the eternal spirit of the deltY or certain 
attributes of the same, in a suggestive form, which is used for the 
convenience of contemplation as a mere symbol or emblem. It is the a 
incantation of .tJie mantras peculiar to a particular deity that causes the 
manifestation · or presence of the deity or, according to some, the 
gratification of the deity." · 
19. God is omnipotent and omniscient and its presence is felt not by 

reason of a particular form or image but by reason of the presence of the 
omnipotent. It is formless, it is shapeless and it i8< for the benefit of the b 
worshippers that there is manifestation in the images of the supreme being. 
"The supreme being has no attribute, which consists of purespirit and which 
is without a second being i.e. God is the only being existing in/reality, there 
is no other being in real existence excepting Him" - (see in this context 
Golap Chandra Sarkar, Sastris Hindu f.,,(iw, 8th Edn.), It i~ the human 
concept of the Lord of the Lords - it is the human vision of the Lord of the c 
Lords. How one sees the deity, how one feels the deity and recognises the 
deity and then establishes the same in the temple (sic depends) upon 
however performance of the consecration ceremony. The · Shastras do 
provide as to how to consecrate and the usual ceremonies of sankalpa and 
utsarga shall have to be performed for proper and effective dedication of the 
property to a deity and in order to be termed as a juristic person. In the d 
conception of Debutter, two essential ideas are required to be performed: in 
the first place, the property which is dedicated to the deity vests in an ideal 
sense in the deity itself as a juristic person and in the second place, the 
personality of the idol being linked up with the natural personality of the 
shebait, being the manager or being the Dharamkarta and who is entrusted 
with the custody of the idol and who is responsible otherwise for e 
preservation of the property' of the idol. The Deva Pratistha Tatwa of 
Raghunandan and Matsya and Devi Puranas though may not be uniform in 
their description as to how pratistha or consecration of image does take place 
but it is customary that the image is first carried to the snan mandap and 
thereafter the founder utters the sankalpa- mantra and upon completion 
thereof the image is given a bath with holy water, ghee, dahi, honey and rose 
water and thereafter the oblation to the sacred fire by which the pran 
pratistha takes place and the eternal spirit is infused in that particular idol 
and the image is then taken to the temple itself and the same is thereafter 
formally dedicated to the deity. A simple piece of wood or stone may 
become the image or idol and divinity is attributed to the same. As noticed 
above, it is formless, shapeless but it is the human concept of a particular g 
divine existence which gives it the shape, the size and the colour. While it is 
true that the learned Single Judge has quoted some eminent authors but in 
our view the same does not however lend any assistance to the matter in 
issue and the principles of Hindu law seem to have been totally misread by 
the learned Single Judge. ·· · 

20. On the factual score there are· temples - in one there is "Jankijee" h 
and in the second there is "Raja Rani" but by no stretch of imagination, the 
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9. On consideration of the facts of this case and the relevant position 
in point of Jaw, I come to the conclusion that all the four petitioners are 
separate juristic entities, properties being endowed to them just like any 
other human being. Learned counsel appearing for· the respondents 
rightly conceded that had it been a gift to four individuals, they were 
entitled to four units separately, each of them being a 'landholder' within 
the meaning of clause (g) of Section 2 of the Act and entitled to a 
separate uq~. If that be so, I do not see any reason for taking a view that 
the positiori.should be different as the beneficiaries in this case are idols. 
lt 't9Ul9 n9~ ~~ ·~Qnt~lld~d that ~ll th~ lQIJf p~titiQTI~rnvQy19 "on~tityt(i: 
one 'farrql1'' within the meaning of Section 2(ee) of the Act. The 
definitio~·ql° 'family' in Section 2(ee) is as follows: 

'.'.:family" means and includes a person, his or her spouse and 
minor ~ildren.' 

Even appl~ng the above rigid test laid down in the Act, the first two 
petitioners'-namely, Shri Lakshmi Narayan and Shri Mahabirji must be 
treated as ~eparate units. And even assuming that the fourth petitioner, 
namely, Shri Parbatiji is considered to be a spouse of the third petitioner 
namely, Sl:lri Shivajee, even then both these petitioners were entitled to 
one unit. lq that view of the matter, the petitioners were entitled to at 
least three.units, being in the same position of Hindu coparceners and, 
therefore, separate 'landholder' or 'families' in the ey~ of the law. The 
petitioners had, however, claimed only two units· before the Revenue 
Authorities. It is, therefore, not possible to grant them any larger relief 
of more than two units. Their purpose also will be served if only two 

d 
* * * 

RAM JANKlJEE DEITIES v.'STATEOF BIHAR(Banerjee, J.) 61 
deity can be termed to be in a fake form and this concept of introduction of a 
fake form it appears is a misreading of the provisions of Hindu law texts. 

a What is required is human consecration and in the event of;fulfilment of the 
rituals of consecration, divinity is presumed. There cannot be any fake deity: 
the whole concept of Hindu law seems to have been misplaced by the High 
~~ . . l 

21. In more or less a similar situation the Patna High Court in the case of 
Lakshmi Narain v. State ofBihar' observed: 

b · "5. In this Court Mr Balbhadra Pd. Singh, learned counsel appearing 
in support of the application, strongly contended that the Revenue 
Authorities have entirely misdirected themselves in allowing only one 
unit to the petitioners under an erroneous impression· that they being 
installed in only one temple and there. being only one document of 
endowment in their favour, they could not get more than one unit. 

c Learned counsel contended that as a matter of fact, all the four deities 
were entitled to separate units in their own· rights, notwithstanding the 
fact that no specified properties were endowed to them separately and 
that the endowment was made in their favour jointly. · 

__ .., __ .. __ .,._.., .,._ ........ ------·-------------------- -------------------- ... -·~:""----------:--------~------ .. ------- .. -- 
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t From the Judgment and Order dated 7·7·1995 of the Allahabad High Court in W.P. No. 781 of 
1994 

h 

(1999) 5 Supreme Court Cases 62 
(BEFOREA.P. MI~RAANDN. SANTOSH HEGDE, JJ.) 

RAMESH CHAND BA~SAL AND OTHERS Appellants; 
Versus 

DISTRI~T MAGISTRATFJCOLLECTOR f 
GHAZIABAD AND OTHERS Respondents. 

Civil Appeal No. 229of1997t, decided on May 11, 1999 
A. Stamp Act, 1899 - S. 75 and S. 47~A (as introduced in"U.P. in 1969) 

- U.P. Stamp Rules, 1942 ----i' R. 340-A(a) - Power of Collector under, to 
fix circle rates ....... Requirement of supplying biennial statement of circle 
rates and average price of land etc., held, does not bar the Collector to give g 
such rates ditf erently for two years - Moreover, in presence of material 
indicating a regular pattern of increasing percentage of prices of land every 
year; the Collector can vali.dly refer in bis biennial statement to such 
increase in the following year - Hence, provlsion in impugned circular 
stating that costs shown therein would automatically be deemed increased 

e 

units are allowed to them as the surplus land declared in this case is a 
little over 20 acres only." 
22. It is needless to. point out that even though admittedly there are two a 

idols, but the learned Single Judge thought it fit to ascribe one of them as 
fake, which in out view is wholly unwarranted an observation and the 
finding devoid of any merit whatsoever. Quotations from English authors 
unfortunately are totally misplaced and the meaning misappreciated, The 
quotes are not appropriate and not apposite, as such we refrain ourselves 
from dilating thereon. b 

23. In the view as above, the factum of two idols cannot be denied and 
as such question of deprivation of another unit to the second idol does not 
and cannot arise. As regards the provisions of the statute, be it noted that 
there is no amount of controversy involved that in the event there are two 
idols eat'able of being ascribed juridical personality, two units: ought to be 
granted rather than one as has been effected by the learned Single Judge. c 

24. We thus feel it expedient to record that Petitioners 'l and ,2 (or 
Thakur Raja as the case may be) are entitled to individual grant and thus 
entitlement for two units to be noted in the records of the Government and 
exemption of 75 acres taal land only would be made available to the 
petitioners and the balance 5 acres of land be made available to the 
Government and the State Government would be at liberty to deal with the d 
abovenoted five acres of land in accordance with the law. 

25. Since no other issue was raised before us, the appeal is allowed. The 
order of the High Court standsset aside and quashed. No order however as 
to costs. · 

@ 
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Madras Hh;du Relig·foi<.S Jind6Wments Act, S. 9 (rz)-Temple-Worship of ancient 
heroes i:rz a 111antapam--test of v~ligious worship-Belief of tht wor~nippers itt the 
religiofils ejfieacy of tb~ir worship and not conformaJtce to asama sasbras, 

The togt to find Qut wlrnUrn! publio woubip off@rsd Kt a rtartipulu PlMH i~ 
"religious worship'" s() as t9 make the place fall within the definition of a. ten}­ 
ple in the Madras Hindu Religious Endowmeubs Act is not wb etber th1a worship 
conforms io any pa?tfoular school of Agama sastras but whether tba elass of 
people who take part)n the· worship believe ip its religious efficacy in $he sense 
of their making the~elves the object of the bounty of some auperhuman power 
even though the obj~s of worship are certain heroes who are said to have been 
killed In a war waged'in by-gone times. Though it may be difficult io mark the 
dividing line betweeti'J. mere commemoration of the eveLt and a oelebra,ion of 
worship, in the case :er heroes who are said to have lived several centuries ago 
buii ha~e·co1:1ti?1ued ~I; along to be tbe subject of.publlc homage, the performacce 
:l)f 'llitya Haivedhya tieep]Vadl:ana, tf.\e offering of animal saorifiees a.nd the distri­ 
bution of i;he offeri!l'gil: amongst the assembled audience carry the celebration 
l.Jgyond tbQ limitfai a mCIM! aorumgmoration. Th@ fut that ,,;tya J1aiu1dkya 
d11par~1<lhana is not p~rforrr;ed all through the year but only for a few days in the 
year would not alte:r:foe character of the inst.itution especially where the wer­ 
ship bas become s~ff~ie"Otly important to attract public endowment~ to the hi. 
stitutioo. :1 

Appeal agafo~t the decree of the Distd~t Com·t ~f Guntur in 
O. S. No. 43 of 1928. 

Mr. P. V. Rafamamuir for the Appellant. 
Mr. S. VemP10Prrla Rao for the Respondents, 

JUDGMENT. 
(Delivered by Varadaichariar~ J). 

Thie itt ~m '1.~ifl~i\i t?r th1: M'1if.irni Hind\l Rcligiou~ lE.ndowmentli 
Board against a decree 'setting aside a scheme framed by the Board 
for the administration of an institution known as "Sri Virlu Alaya" 
in Karampudi village, within the jurisdiction of the Gu:ruzala District 
Munsif's Court. The Board framed a scheme en the footing that the. 
institution was a "te~ple'• within the meaning of the Madras Hindu 
Religi·ous Endowments Act. The plaintiff, who sometimes called 
himself the Dharmakartha of the institution, instituted. t}ie suit for a 
declaration that the institution was not a temple within the meaning 
oE the Aet and that therefore the Board had no. jurisdiction to frame 
a scheme in respect of its administration. The learned. District Judge 
held that the worship carried on in the place was rµerely hero~ 
·~~rship and not reli$ious worship ~n.cl. that th? insth~ithm was not 

. . . Respondent.s. 
v, 

Pidugu NA.R~ .. SIMHA1'i and others 

Appeal No. 276 of 1933. 
Varadachttricw and Pandrang Row, JJ • 

. ?5th f'ebruary, 1938. 
The Bo.um OF Coi1MISSIONERS FOR THE HINDU RELIGIOVS 

ENDOWME~TS:, MADRAS. Appellmtt. 

H. R. E. :EOARD, MADRAS. v. NARA.SIMBA.M 191 PART l9] 
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therefore a "temple .. within the meaning of, the Act. Hence this 
appeal. 

Though the parties have differed as to the significance of certain 
events described in the course or the evidence and as to the descrip­ 
tion of certain parts of the structure of the building wherein the 
objects of the worship are located, there is very little dispute as to 
the nature of the structure or the kind of celebration in' the iustitu­ 
tion. A Commissioner was appointed to prepare a plan of the place 
and submit a report and the oral evidence gives a fairly detailed 
account of the kind of-worship and of the festivals thztt take place 
there. It appears that there are substantial ~tructures sill'.lilar to 
"Mentapems" and that in one of these, there are 66 sfonee placed 
along the three walls and these are called Viranayakplu or Virlu 
Vi1rnh@h\, A' reg~rd~ the building, the lo1m1~d Diotri't fadKc him­ 
self was of opinion that the structures were' generally consistent 
with the institution being a temple; b\Jt he thought that they were 
equally eonaistent with its being a kind of memor ial.: The latter 
alternative arises out of the history of the institution. 

It is obvious that the institution has qeen in existence for 
several centuries end has been the recipient of lnam ;grants even 
during the Moghul period. It is in some way connected. ·with an his­ 
torical event of the 13th century relating to a wa,r between two neigh­ 
bouring kingdoms of the locality in which the~ heroes are said to 
have been killed. But whatever the origin of the institution may be, 
il !s clear lhal: tn course of dme, at least belore tbe lnam ~grants came 
to be made to them, it had developed into a place of worship, be­ 
cause we find fr om the Inam papers that lnams have been sr~nted for 
the performance of Nitya Naivedya Oiparaclhana in the institution 
and for Poojar ies and for &jantris who are e~pected to do service 
in connection therewith. In the course of the oral evidence, it has 
been suggested that Nitya Naivedya Deeperadhene is not performed 
all through the year but only either ·on twenty c:lay& in the year or on 
five days in the year. We do not think that tJiis limitation of the 
number of occasions, even if true, alters the character of the institu­ 
tion. On the other hand, it. is of considerable significance that the 
worship should have become sufficiently important to a.ttract public 
endowments thereto. 

The description given in the· oeal evidence 0£ five days• celebra­ 
tion in connection with this institution is no doubt to a great extent 
reminiscent of the· war in which the heroes are '"'said to have taken 
part. But we are unable to agree with the conclusion of the learned 
District Judge and with the 2'.rguments of the Ieamed Counsel for the 
respondent befere.us here, that the celebration. is nothing more than 
a commemoration of that historical event. It may be difficult to 
mark the dividing line between a mere commemoration'of the event 
and • t;elebration t;)f wor~hip, in the caae of her9~s whQ are s•id to 
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TH]3 MADRAS HINDU RELlGIOUS ENDOWM.f!;NT BOARD·' 
ResPondent. 

Madras Hind!!. Reiigiofls Erui01Dments Act, S. 63-Framing a'sch1me 11"4er­ 
froper f1'9if,l~rf-F~Uf'rf ~9 /~llrw, ~, ~P Mf GHVmtUttft/ lllf ~QQrl Chlllf 'hi llm/16 
is a 11011·e:Kcepted one-Sc'lume to be set aside as 11ot having been NlidlJ,1 made. 

In proceediDgs taken under Ss. 18 and 57 of the Madras Hindu Religious 
Endowments Aot, the appellant claimed that the temple was an excepted one 
and that he was its hereditary trustee. The Board held that there was: no proof 
tba.5 the temple was an excel)&ed Q'De and, on She vi~w thatfin ~he· .iot~;r~sts Qf th.~ 

·Vol. 48-105 

•.. Appellant Dharrnakartha GA.RUDAOHAR. 

Appeal No. 150 of 1934. 
Madhavan Nair, Of/g. C.J., and KrishnaS'(.vami Ayyangar, ,J. 

25th .July, ·1938. 

have lived several centuries ago but have continued all along to be 
the subject of public homage. The performance of Nitya. Naivedva 
Diparadhana. the offering of animal sacrifices and the distribution of 
those offerings amongst the assembled audience certai'nly carry the 
celebration beyond the limits of a mere commemoration. The 
evidence adduced on th.e plaintiff's side shows: that the rice which is 
distributed at the:·end of the ceremony amongst the people present i1:1 
carried home by,\hem and scattered in their fi~lds ; obviously in the 
belief that it ~i:tJ make the fields more productive. t One of the 
witnesses also s~ys that the shrubs and thorns into which those who 
f 9r th~ ~ip:i~ };>~h'~s BC~ the r~rt of th~ h~rQ~S tpq;?W ~qemsf;j}V~S ~T~ 
taken in pieces: bY the audience to their houses and fields as being 
ausp1c1ous. .-J 

The Hindu. ~eligious Endowments Act, no doubt; speaks of n 
temple as a p-lae~ of "public religious worship". That what the 
evidence in this (ase describes as takiµg place in connection with the 
institution is pu~iic worship can admit of no doubt. We think it is 
also religious. The test is not whether it conforms to any particular 
school ol .~ama ~astras ; we think that the question must be decided 
with reference to\he view of the class of people who <take part in 
the worship. 1£ they believe in its religious efficacy, in the sense that 
by such worship, they are making themselves the obiect of the 
bounty of some super .. human power, it must be'regardedas "religious 
worship." . 

In this view, the . leamed District Judge was not justified. in 
holding that the appellant-Board had no power under the Act to frame 
the scheme. The appeal must be allowed. with costs here and in the 
Court below-costs to be paid by the l st respondent. 

N. R. R. Appeal allO'"~ed. 
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1. This second appeal arises out of a suit to recover possesslon of the plaint Siva 
temple called, Vatakketath by· plaintiffs who constitute the board of trustees of the 
Tirnvangad devasworn appointed by the decree in O.~. No. 8 (?f 1925 on the file of the 
District Court of North Malabar. The basis of the claim is that this Siva temple is a 
shrine subordinate to the Sri Rama temple of the devasworn ;and situate in the same 
compound but the defendants who are the· archakas of the Siya temple have set up a 
hostile title thereto alleging that they own it. The maln defence is that the plaint 
temple does not belong to the Tiruvangad devaswom and it is .not a subordinate shrine 
as alleged in the plaint. The defendants further pleaded that the plaint temple belongs 
to their Illom in jenrn right and their tllorn has been in excluslve possession of the 
p!aint temple to the knowledge of and against the trustees of the Tiruvangad 
devasworn, Thev also pleaded that the suit was barred by limitation and adverse 
possession. Two 'main questions to which both the lower Courts addressed themselves 
were the following: (1) whether "the plaint temple belonqs to the Tiruvangad 
devasworn or whether it belongs to the defendants illom; and (2) .whether the suit is 
barred by limitation and adverse possession. Both the Courts ihave concurrently found 
that the plaint temple belongs to the Tiruvangad devasworn and. is not the private · · 
property of the defendants' !l!om, but in regard to the questlen of adverse possesston 
the lower Courts differed. The learned Subordinate Judge was of the opinion that the 
rioht of the Tiruvangad devasworn to· the plaint temple was barred by adverse 
possess.on while the lea-med District Judge held it ·was not and he therefore gave a 
decree for possession in favour of the plaintiffs. 

2. Mr. Kuttikrishna Menon on behalf of the defendants-appellants contends that the 
view taken by the learned District Judge in regard to the adverse possession was 
wronq, that even ~ssuming the right of the Tiruvang~d devaswom was not barred by 
adverse possession, the plaintiffs can have no right to oust the defendants from their 
possession of the suit temple on the ground that they have' acqutred a right to the 
exclusive management of the suit temple by prescription and: that the suit is liable to 
be dismissed even on the findings of both the Courts. The concurrent finding of both 
the Courts is that the plaint temple is a subordinate temple of the Tiruvangad 

, devasworn. Tiruvangad terpple is admittedly a public temple and there can be no 
cloubt that the plaint temple in also a public temple. In deciding the question of 
adverse possession it seems to me that both the Courts have not kept in view this 
fact. Being a public tempi~ and therefore res extra commeriium it is not open to a 
private individual to acquir:~ by prescription any private ownership in regard thereto. 
The cnarecter of the ternpletas a public temple cannot be taken away by any assertion 
of private right and there i~;~o · : 

Madras High court 
(BEFORE \IENKATARAMANA RAO, J.) 

Kasi Mangalath math Vishnu Nambudiri and others ... Appellants: 
Versus 

Pattath Ramunni Marar and others ... Respondents. 
Second Appeal No. 70 of 1934 

Decided on November 25, 1938 
JUDGMENT 
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.: ~f ~ 
evidence that the public Have ever .oeen excluded therefrom. Mr. Kuttikrishna Menon 
rightly concedes before m~. that he would not dispute the fact of the te.mple being a 
public temple. The plaint t~ple must therefore be deemed to be a public temple and 
a subordinate shrine to th~ rnaln Tiruvangad temple. But the question still remains, 
are the plaintiffs entltled }o oust the defendants from their possession of the suit 
temple? The concurrent finding of both the Courts in regard to the posses. Sion is that 
an ancestor of the defendarits was introduced into this temple as an archaka and that 
after his death, his descendants continued to be in possession doing archaka service. 
Both the Courts have also found that the defendants have set up an exclusive right to 
the possession and manaqernent of the temple at any rate from 1903. None of the 
trustees of the temple evessouqht to interfere with the management or possession of 
the defendants' familyu The· learned District Judge observes thus: 

It does not also appear that the trustees of the devasthanarn attempted at any 
time to exercise any acts. of control in the plaint ternple.... · 
3. It is in evidence that the defendants' f~mily have been always performing puja 

and appropriating all perquisites and offerings received et the temple and were 
generally attending to the management of the temple and at no time the trustees ever 
interfered with such management or claimed to receive any portion of the perquisites 
or offerings, even after the open assertion by the defendants of their absolute rights. 
It is also in evidence that such repairs as were needed have been done by the 
defendants in assertion of their absolute rights. It may be that the omission of the 
trustees of the Tiruvangad devasworn to interfere with such control may have been 
due to =s continued mi$111~11~9etnent 9f the trustees of. the main temple which 
necessitated the framing of a scheme by the Court. But if the defendants have been 
openly setting up exclusive right to the possession and management of the temple 
adverse to the right of the management which, may inhere inthe trustees of the main 
temple by virtue of the fact that the suit temple was -a subordinate shrine, the right of 
the trustees of the temple would certainly be lost by adverse ipossession. Probably the 
absence of such control is due 'to the fact that the usaqe is that the erchaka should be 
in such possession and management subject to general supervision the trustees of the 
main temple may have over them. The terms under which the defendants' ancestor 
was introduced into the temple are not known. On the findings of both the Courts, 
there can be no doubt that the detendants' family at any rate for a period of 30 years 
has been setting up a right of exclusive possession and management to the knowledge 
of the trustees. Therefore, the facts of this case warrant. the inference that the 
defendants have acquired the right of being hereditary archakas of the suit temple and 
as such to be in possession and management of it. They are therefore entitled to be in 
possession of the said temple, to perform the puja and appropriate the perquisites and 
offerings offered at the temple for their own use subject of course to the obligation of 
performing the puja. The platntlfts-trustees have no right to interfere with the said 
management except to exercise a general supervision over .thern as trustees of the 
main temple. The plaintiffs would not therefore be entitled to a decree for possession. 
In my opinion the defendants are the heredltarv 9~hgkQ:i Of th@ ~Uit temple subject to 
the supervision of the trustees of the main temple as mentioned by me aforesaid. 

4. In the view I have taken that the defendants are the hereditary archakas of the 
suit temple subject to the supervlsion of the trustees of the main temple as mentioned 
by me as aforesaid, the decree of the lower Appellate Court negativing their right must 
be reversed and the decree of the subordinate Judge dismissing the suit must be 
upheld on the basis that the defendants are entitled to be in -possesslon as hereditary 
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paid by them. The proper court-fee in this case is Rs. 100. 

6. The appellants are therefore entitled to a certific;ate for the refund of the balance. 
Mr. Govinda Merion asks me to make an order also in his client's favour. I cannot do so 
fn this appeal. If so advised, he is entitled to make an application to the lower Court. · 
C.R.K./D.S. 

7. Order accordingly. 
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~~1-chakas. The result is that the plaintiffs' suit will be dismissed, but I direct each party 
to bear their own costs throughout. Ceave to appeal is refused; 

s. Some doubt was raised by the office with regarq to the refund of court-fee in this 
case. I issued notice to the Government Pleader. Mr. Krishna Rao on behalf of the 
Government Pleader frankly stated to me that refund should be ordered and I think he 
is right. Apart from Sections :t3, 14 and 15 of the Court-fees Act, the Court has got 
inherent power to· refund court-fee ; vtde 55 Mad 641.l As the temple in this case is 
incapable of valuation I think the appellants are entitled to' a refund of the excess 
court-fee 
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t From the Judgment and Order dated 12-9-1994 of the Orissa High Court in AHO No. 26 cf 
1987 

h 

Versus 
TEJ BABA.DUR PRAJA.PATI Ai"ID OTHERS . Respondents. 

Civil Appeal No. l 14~3 of1996t, decided on November Zl, 2003 
A. Scheduled Td\J~s ---: Orissa Scheduled Areas Transfer of Immovable 

b Property (by Scheduled Tribes) Regulations, 1956- Regns, 3, 2(t), 3-A and 
7•D - Prohibition agl*inst trnru;t'er of' lmmovsble property~by a memhH' flit' 
Scheduled Tribe to a non-tribal without permission of competent authority 
- "Transfer" in the context -- Meaning and scope ..;..... Includes any 
"dealing" with immovable property having eff.ect of extinguishing the title, 
possession or right to possess such property in the tribal· and vesting the 
same in a non-tribal ·-·- Adverse possession can be regarded as such a 

c dealing and thus amount to '"transfer of immovable property" -- Hence 
acquisition of title in favour of a non-tribal by invoking doctrine of adverse 
possession over the immovable property belonging to a tribal in a tribal area 
prohibited - A tribal is considered to be incapable of protecting his own 
immovable property - Constitution of India, Art. 244 & Seil. V para 5 - 
Orissa Merged States (Laws) Act, 1950 (4 of 1950), S. 7(b) ·-·Words and 

d phrases - "Transfer" , 
B. Limitation Act, 1963 - Art. 65 & S. 27 - Adverse possession - 

Meaning and applicability ·- Acquisition of 'title by adverse possession, 
wh@n rnn be {!}Rimed -- lfo~tors U} be C6DAill~'tL/!d - Advierse possession 
includes "dealing" with one's property which results in extinguishing one's 
title in the propertyand vesting the same in the person in possession thereof 
and. thus amounts to '"tr~ns!'er of immovable property" in a wider sense - 

e Orissa Scheduled Areas Transfer of Immovable Property (by Scheduled 
Tribes) Regulations, 1956 ·-r- Regn. 7-D (as inserted by Orissa Regulation 1 
of 1975) - Words and phrases - "Adverse possession", "dealing" 

C. Supreme Court Rules, 1966 - Or. 41 - Costs - While allowing the 
appeal, costs incurred in High Court and in Supreme Court directed to be 
borne by respondent while costs incurred in trial court leffto the discretion 
of the trial court 

D. Constitution of Indfa - Art. 136 - Pim~tiOmif;J jW"i8dittion of 
Supreme Court -· Case remanded to trial court with the direction to 
dispose of it consistently with the judgment of the Supreme Court, 
expeditiously and in any case within six months -- Civil Procedure Code, 
1908~ Or.·41·R. 23-A 

E. Interpretation of Statutes - Subsidiary rules - Generalia 
g specialibus non derogant - Acquisition of' title by adverse possession - 

Whereas it is pernrisslble for a tribal to acquire title over another tribal's 
land by adverse possession; in view of the specific prohibition in the special 
law, the general law cannot prevail 'and adverse possession by a non-tribal is 
not permissible 

Appellant; 

65 AmRENDRA ?RATAP SINGH v. TEJ BAHA.1)VR PRAJAPATI 

(Wil4) 10 Supreme Court Cases 65 
, (BEFORE R.C. LAHOTIANDASHOKBF.AN, JJ.); 

AMRENDRA PR.A.I'M SINGH a 

:::. . 
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66 SUPREME CffORT CASES (20()4) 10 sec 
The land in question was situated in a trtbal area in Orissa. 'The property 

originally was 'owned by two :persons belonging to Oraon tribe which is a 
Scheduled Tribe. In 1962 they 'transferred the property to another person also a 
belonging to a Scheduled Tribe, who in turn on 7-4-1964 sold the property in two 
oa.i'rn to two ~ernons R and H, not belonging to a Scheduled Tribe •. after obtaining 
permission from the Sub-Divisional Officer. R then sold a portion of the land 
purchased by him to the appellant. The respondent had purchased.some land on 
25-4-1967 from the original holders and had also encroached upo~ some portion 
of land belonging to the appellant. In 1970 the appellant filed a suit for 
declaration of title, recovery of possession and issuance of permanent preventive b 
injunction against the defendants. The defendants denied the title of the plaintiff 
and pleaded their title by way of adverse possession over the suit land. The trial 
court decreed the suit and directed possession over. the suit property to be 
restored to the plaintiff. The High Court found the title of the plaintiff to have 
been proved but at the same time held the defendant-respondent to have been in 
adverse possession over the property for the prescribed statuto:ry period of 12 c 
years and therefore, held the plaintiff not entitled to a decree in the suit. 

The original landholders, belonging to an aboriginal tribe, could not have 
transferred their holding to a member of a non-aboriginal tribe though the 
transfer of holding by a member of one aboriginal· tribe: to a member of the same 
or another aboriginaltribe, was permitted. This restriction continued to remain in 
force by virtue of S~tion 7-D of the Orissa Merged States (Laws) Act, 1950, 
from the year 1950.tip to the year 1956. That restriction came to be deleted by d 
para 9 read with Entry 2 of the Schedule to the 1956 Regulations. But then the 
same restriction came to be imposed independently by para 3 of the Regulations. 
While the 1950 Ac( imposed a restriction on the transfer of a. holding by a 
member of an abOi;iginal tribe to a non-member except with the previous 
permission of the Sub•Divisional Officer concerned, the 1956 Regulations 
enlarged the scopi:''.'of the. restriction by including within the purview of e 
prohibition, any tia,nsfer of any immovable property except with the previous 
consent in writing· of the competent authority. The immovable property, referred 
to in para 3 of the: :8,,egulations, would obviously include a holding as well. The 
definition of "transfer of immovable property" under para 2(f) of the Regulations 
is very wide. Apart,'rom the well-known modes of transfer such as mortgage, 
lease, sale, gift an:dfexchange, what has been included therein is "any dealing 
with such property" which is non-testamentary. Para 7~D of the Regulations has 
amended the provisions ·of the third column of the Schedule to the Limitation 
Act, 1963. The et(ect of this amendment is that the period of limitation 
prescribed for suit for possession of immovable property or any interest therein 
in a suit based on title, instead of being twelve years, stands substituted by a 
period or thirty years in the Limitation Act, which period would begin to run 
from a point of time when the possession of the defendant becomes adverse to 
the plaintiff in its applicability to immovable property belonging to a member of g 
a Scheduled Tribe such as "Oraon", 

The period for which the defendant claims to be in possession has to be 
divided into two parts: (i) the pre-7-4-1964 period, when the ownership of the 
land vested in tbe person or persons who belonged to an aboriginal tribe; and (ii) 
post-7-4-1964, when the ownership had come to vest in a person belonging t0 a 
non-aboriginal tribe consequent upon a transfer made by the previous permission h 
of the competent authority. Two questions arose for consideration: firstly, what is 

------------------------------------~----~-~.· ------------- 
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. ··. 

AMREJ\'1>RA PR.JµAP SINGH v, TEJ BAHADUR PRAJAP~ 67 
the meaning to be assigned to the expressfou ''transf~ of inun~le prO]?erti'lu 
relation. ro property owned by .a member of a Schedl.lleQ. "I'tjbe. to wllom the 

a Rc~ula,tions apply; and, ~~ondly~ whether right \Jy ad~rse po~essi9n can be 
acquired by a non-abongmal on the prc)perty belongmg to a member of an 
aboriginal tribe. 

Allowing thea]?peal witl1 costs, tbe Supreme Ca,urt 
Held: 

The object sought to be achieved by the l9SOAct and the[l 956. Regulations 
b ls to see that a member ofa.rl aboiiglnal irtBe 1nde£~iably continries to own the 

property which he acquires and every pr(~s known to law· by :which title in 
inunovable property is extinguished . in. ~oe person t() vest il1 '.~other per~u, 
should remain so confined in its OJ,?eraii011 in relation to . ttihals that the 
immovable property of ·one.tribal .1nay 'coinetovest' in anothet:trit)al but the. title 
in immovable pmpertyvesfingin 'lUlY tdbal.mustnot CQU'le to vest in ~·non-tribal. 
This is. to se.e and ensure that nQil·tr~bals dono~ su~. ·in inakj,ng .inroads 

c amongst the tribals by acquiring property 'and developing roots in the habitat of 
tribals. (Pata LS) 

T.be expresslon, ''(r~usfer of imro,Qvg];)l~ prope4t as de®@i!J: elause (J) of 
para 2 of the .1956 Regulations has to be assigned a .\le!)'·· .wid~ 'and extended 
meaning.depending on tne context ancUbe s~ in which it h~ been used so as 
to include therein such tJ.11.n$actions :as would not oth.et:wis.e 1:Ul4: ordinarily be 

d incl'!ldOO· in its mcarung. 11lt; exp~.siQll (hW) W91.lld Within i~ m~in~ inclµQe 
not only such methods of testamentacy dispositioµ as are· lglowu to resultln 
transferring an .interest in iinznovable pt~y but aloo ,any ·~~g'' . with svch 
propcny . as woUid nave, th~ .effect of ·caIJSin'S or resUltmg in the traagfer of 
interest in immovabl('. pro:perty. Any tnu1saction 9r df2.lin:g ·with immovable 
property which would have the effect (Jf extiflguis1fu1g the. title, . possession or 
right to possess such prapenr:y in a tribal . and vesting the same ill a non-tribal, 

e would be included within the rneanin,g;Qf"traJ-;~fer of immovabie,prQperty". 
(Paras 20, 16and14) 

Sanjay Dinkar Asarkar v. State P/Mq}jar(J$.'!Jtra, (1986). I SCC 8.3; fwui.ey Ora()n v ... &m 
Chander Sahu., 1992 Supp (2} SCC 77; St(tle. of M.P; v, Babu Lal> (1977) 2 SCC 435~ ~~ .. 

Manchi!gowda v. State ofKarfJ:atdka, (1984) S SCC .· 30.1: (1984) 3iSCJ.l 5()2; Lingiijtpa 
f Pocft{ll'lna A.ppelwar Vi St4t~. of Maha,r~&t.ra~. {1985) 1 sec 479 : (.1985) 2 SCR. 224; 

/ Gamwt Krishnayya v. (J"rqza'.S!!shar;h4J(lm,AJR1965SC()39: {19(55)1 SCR195; v:~4 
minor~ v, Berkshire Cot<nty Councu, {1987) LAll EK 40 :: 1987 AC .:U7 : 0986) 3 WLR 
1080 (HL), referred to . 

Jag dish. v; Stare of M,P,., Am .1'99.3 MP 131f1993 M:Pt;l 425; lfajertun v; Kaniram~ 1992 
R¢vcnPe Nirnay~ Z!<r. Pl"#.$.h /Wmqr Y.i St@r; ·<>f M.P,, t92ffe Re¥eQ.\le Nij:n~11 SS~ 

. q.pprovei! · 
g T'ne @finition of "transfer ()f immQv@l~ pro~y" m~ a ~f~ce te all 

knq.wn modes of transferring right, title ~ interest in immoval)le Pf()pertY and 
to make the de.finitlon exhaustive; COUSDlCUOUsly employs tl:J.~ >expression ''arty 
other 4ea'llllg with su.cn pr~y"~ wllich w-0uld embi'®e ·wi®P it$ swef.1'> aiw 
Qther mode havi~~ a.o irnl>~~t on ri~h~ µp~ 9r in~iy~t .of ~f 1191~1 ~~inS it ,~Q 
cease in one and vest or accrue in Bllother. The use of the ~oaf ·''dealing" is 

h suggestive of the legislative intent that. not ·ol'lly a tta.nsfer as sueh but any dealing 
wirh sucb property (ihough $UCh dea.li;t.lg '.may not, in law~ art1.0PP:t to transfer), is 
songht.to be .: included within the meaning ·ofthe expression, Such "dealing'' may 

....................... - .. ----·--- -- .. ---------· - --------- --- -·-------- .. ----·--- ----- ---·---- -----::--------------·-- - .. 
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. . 
be a voluntary act on the part of the tribal or may amount to a "dealing" because 
of the default or inaction of the tribal as a result of his ignorance, poverty or 
backwardness, which· shall be presumed to have existedwhen the property of the a 
tribal is taken possession of ·or otherwise appropriated or sought to be 
appropriated by a non-tribal. In other words, a default or inaction on the part of a 
tribal which results in deprivation or deterioration of his rights over immovable 
property would amount to' "dealing" by him with such property, and hence a 
transf er of immovable property .. It is so because a tribal is considered by the 
tegislature not to be capable of protecting his own· immovable property. A 
provision has been raade by para 3-A of the 1956 Regulations for evicting any b 
unauthorised occupant, by way of trespass or otherwise, of any immovable 
property of a member of a Scheduled Tribe, the steps in regard to which may be 
taken by the tribal oi:: by any person interested therein or even suo motu by the 
competent authorityjfhe concept of locus standi loses its significance. The State 
is the custodian and:~stee of the Immovable property .of trlbals and ls enjoined 
to see that the trioill remains in possession of such' property. No period of c 
limitation is prescribed by para 3-A. The prescription of the period of twelve 
years in Article 6S~of 'the Limitation Act becomes irrelevant so far as the 
immovable property·.tJf a tribal is concerned. The tribal need not file a civil suit 
which will be govenled by the law of limitation; it is enough if he or anyone on 
his behalf moves theState or the State itself moves into .action to protect him and 
restores his properw to him. To such an action neither Article 65 of the 
Limitation Act nor ~ction 27 thereof would be attracted. The abovesaid shall be d 
the position of law :irnder the 1956 Regulations where "transfer of immovable 
property" has been ·.defined and also under the 1950 Act where "transfer of 
holding" has not been defined. Acquisition of title in favour of a non-tribal by. 
invoking the doctnpe of adverse possession over the immovable property 
belon~ins to a tribaf is prohibited by law and cannot be countenanced py the 
court. · 

1 

(Paras 25 and 26) e Every possession is not, in law, adverse possession. The process of 
acquisition of title· by adverse possession springs into action essentially by 
default or inaction of the owner. A person, though having no right to enter into 
possession of the property of someone else, does so and continues. in possession 
setting up title in himself and adversely to the title o,f the owner, commences 
prescribing title on to himself .and such prescription having continued for a 
period of twelve years, he acquires title not on his own but on account of the 
default or inaction on the part of the real owner, which stretched oeer a period of 
twelve years, results in extinguishing of the latter's title. It is that extinguished 
title of the real owner which comes to vest in the wrongdoer; The law does not 
intend to confer any premium' on the wrongdoing of a person in wrongful 
possession; it pronounces the penalty of extinction of title on the person who 
though entitled to assert' his right and remove the wrongdoer and re-enter into 
possession, has defaulted and remained inactive for a period of twelve years, g 
which the law considers reasonable for attracting the said penalty, Inaction for a 
period of twelve years is treated by the doctrine qf adverse possession as 
evidence of the loss of desire on the part of the rightful owner to assert his 
ownership and reclaim possession. (Para 22) 

The nature of the property, the nature of title vesting in the rightful owner, 
the kind of possession which the adverse possessor is exercising, are all relevant h 
factors which enter into consideration for attracting applicability of the doctrine 
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of adverse possession: rne right in the property. ought to be one which is 
alienable and is capable of being acquired by the competitor. Adverse possession 
operates on an alienable right. The right stands alienated by operation of law, for 
it was capable of being alienated voluntarily and is sought to be recognised by 
the doctrine of adverse possession as having been alienated. involuntarily, by 
default and inaction on the part of the rightful claimant, who knows actually or 
constructively of the wrongful acts of the competitor and yet sits idle. Such 
inaction or default in taking care of one's own fights over' property is also 
capable of being called a manner of "dealing" with one's property which results 
in extinguishing one's title in property and vesting the same in'.the wrongdoer in 
possession of properly and thus amounts to "transfer of immovable property" in 
the wider sense assignable in the context of social welfare legislation enacted 
with the object of protecting a weaker section. (Para 23) 

Madhavrao Waman Saundalgekar v. Raghunatn Venkatesh Deshpandei: AIR 1923 PC 205 : 
50 IA 255: ILR 47 Born 798; Karimullakhan v. Bhanupratapsingh, AIR 1949 Nag 2()5: 
ILR 1948 Nag 978, relied on 
A tribal may acquire title by adverse possession over the immovable 

property of another tribal by reference to para 7-D of the Regulations read with 
Article 65 and Section 27 of the Limitation Act, 1963, bur a non-tribal can 
neither prescribe nor acquire nue by adverse possession over the property 
belonging to a tribal as the same is specifically prohibited by a special law 
promulgated by the State Legislature or the Governor in exercise of the power 

d conferred in that regard by the Constitution of India, A general law cannot defeat 
the provisions of a special law to the extent to which they are in conflict; else an 
effort has to be made at reconciling the two provisions by homogeneous reading. 

(Para 28) 
Laxmi Gouda v. Dandasi Goura, AIR 1992 Ori 5; MadhiaNayak v. Arjuna Pradhan, (1988) 

65 Cut LT 360, distinguished 
The period up to ·6-4-19$4, during which the land belonged to the tribals, has 

tobe excluded from calculating the period of limitation. Undoubtedly, on 7-4- 
1964, the land having been sold by a tribal to a non-tribal with the previous 
permission of the Sub-Divisional Officer, the possession of defendam­ 
Respondent 1 over the land on and from that date shall be treated as hQ$tjli;, Ip 
the suit filed by the plaintiff-appeilant in the year 1970 the period of limitation 
shall have to be calculated by reference to Article ~5 of the Limitation Act. By 
that time only a period of six years i.e. between 1964 and 1970 had elapsed. The 
suit was not barred by limitation. (Para 27) 

There was a controversy before the trial court as to the exact extent of land 
and of encroachment on the property belonging to the plaintiff-appellant by the 
defendant-respondent, as the two properties are adjoining. The other question 
which arises is as to the construction made by defendant-Respondent 1 over the 

g property of the plaintiff-appellant encroached upon by defendant-Respondent 1. 
On these two aspects the case needs to be remanded: to the trial court for the ends 
of justice and determination of appropriate relief. Therefore, the case is 
remanded to thetrial court for decision in accordance with the directions herein 
given [in para 32]. (Paras 29 to 32) 

'the trial court shall dispose of the suit, consistently with the terms of the 
present judgment, expeditiously and in any case within a period of six months 
from the date otjhe communication of this judgment. ·; (Para 33) 
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Saundalgekarv .Rqghunaih irenkateih Deshpande 

The Judgment of the Court was. delivered :Oy 
R.C. LMIOTI, J.~ The swt prQper(y cortsists of a piece of agricwmral 

land situatt!d in Sm1(1ergarb·area of M:ouza Dw:g~l4', Ro"(.lfkeJ~ Etior to the 
year 1962, the property belonged .to Cl1a,n<l_,QJ;aln .and Pera:~m. S:Qtb .of h 
them belong to Oraon tribe, wliich is a Schedriled Tribein the 'State of Orissa 

Advocates who appeared in tht's case : 
V.K.S. Chaudhary, Senior Mvocate (Vivek'.~j Singh, Pral<;ash Kr. Sin,,~ @d A.S. 

Pundir, Advocates, with hirri)for theAppeUa,nt; 
Anoop G. Chaudhari, Senior Advocate (Su:teshC. Gupta, Anil Hoo~, Guneshwar, d 

Kaushal Yadav and Ranbir Singh Yadav,Advocates; with him) for the,Respondents. 

70 SUPREMECOtJRTCASES ~Zoo4.) ·10 sec 
The, costs incurr6d 1n. the High Court and the Supreme~C,ourt shat.I be borne 

by the {j.efendant-Rcispondcnt LTne costs incUITed in the trial court shall be in 
the discretion of the'jria; court. . . . . .. (Para 34) a 

F. Interpretatiti"~ of Statut~s _... ~xterllat aids ._·Oiction~· meaning -­ 
Held, can be consi(Wred as a gUide -Mea.njng can be assigne('l ih wider or 
restricted sense than that given h1 the di<!tlP.n~ry baviug ~gard to the 
context, setting and'Echeme and legislative intent : 

Chambers TwemieJlf0en..tury Dictif)nary (New .Edu'' l.9a3); Bf(JCk's biw!))iqicnqry (6th 
Edn.); Justice G.Po .·Singh: Principles t>f St64il:Q1y Imerpretati.on, (8th F,dn., 2001), 
pp. 279-80, relied pn · b 
G. Precedents '- Judkiai.decisfon is.ap<autho~ty f()r wlia.t it ~c.tu~y 

decides - It is ~ot an authority for a~ .imp1'eation, ~'lJJUption or 
inference deriv.ed fibm the judgment - Constitution of India --Art HU 

A judicial deeislon is an authority fOr.whatit actually decld~s and not for 
what can he. read into it by i'mplicatio11 or tw ~signing ai1 assllm~. inteotiC>n to. 
the jtitlges. llllO inf0.'11ng rron1it a propo~tim1 onaw which the J,ijtlges bave nor o 
specifiCallylaid down in the pronouncement. - · (Para 28) 
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AMRENDRA ~RATAP SINGH v. TEJ BAHADlJR PRAJAPATI ( Lahoti, J.) 71 
as notified vide the Constitution (Scheduled Tribes) Order,' 1950 issued in 
exercise of the power conferred by clause (I) of Article 342 of the 

a Constitution of India. On 21-12-1962 Chand and Pera transferred their right 
and interest in 0.75 decimals of land in favour of one Mangal Singh Manki. 
The. said Man gal Singh M anki was also a person belonging to a Scheduled 
Tribe, Mangal Singh Manki, after obtaining the permissibn of the Sub­ 
Divisional Officer, Pamposh, sold 0.40 decimals of land by l:! registered deed 
of sale dated 7-4-1964 executed in favour of one Ratnamanij Mohapatra, and 

b on the same day by another-registered deed of sale transferred the remaining 
Qj5 decimals of land to 6rtt Hat'ihar Pradhan. On 6-9-196J Dr Amrendra 
Pratap Singh, the plainriff-appellantpurchased 0.195 decimals of land out of 
0.40 decimals from Ratnamani Mahapatra. It is this land purchased by the 
plaintiff-appellant which forms the subject-matter of dispute. This land 
belonging to the plaintiff has come to be numbered as Plot No. 1147/1. 

2. According to the plaintiff be raised construction in the year 1965 over 
0.05 decimal area our of the land purchased by him. When he proposed to 
raise construction over the remaining area, he was obstructed in doing so by 
Harihar Pradhan, the owner of the adjoining land, whereupon the plaintiff got 
in touch with his predecessor-in-title Smt Ratnamani Mahapatra. It was 
detected that in the map attached with the sale deed dated 6-9-1965 there was 

d some error in description of the land forming the subject-matter of sale. Smt 
Ratnamani Mahapatra executed a deed of rectification dated 31-8-1968 in 
favour of the plaintiff-appellant, after having the land demarcated by Amin. 

3. During the course of demarcation proceedings it was found that the 
defendant-Respondent 1 had also purchased· some land under a registered 
deed of sale dated 25-4-·1967 from Chand and Pera andconstructed two 

e buildings thereon. However, the defendant-Respondent 1 who had purchased 
land Plot No. 1) 19 (new Plot No. 957), had also encroached upon some 
portion of land pf Plot No. 1147 (new Plot No. 956) belonging to the 
plaintiff-appellant. · 

4. The dispute between the parties led to the initiation of proceedings 
under Section 145 of the Code of Criminal Procedure. In the year. 1970 the 
plaintiff-appellant filed a suit for declaration of title, recovery of possession 
and issuance qf permanent preventive injunction against the defendants. 
Defendants 1 to 3, who are the principal contesting defendants, denied the 
title of the plaintiff and pleaded their title by way of adverse possession over 
the suit land. Tf1e trial court decreed the suit and directed possession over the 
suit property 'tp be restored to the plaintiff after demolition of the 
construction o(I,>efendant I standing on the suit land. Defendant 1 preferred 

g an appeal to :the High Court. The High Court found the title of the 
plaintiff-appellant to be proved but at the same time held Defendant 1 to have 
been in adverse possession. over the property for the prescribed statutory 
peliod of twelv~ yeurn, 9.nd therefore, held the plaintiff ·appellant not enmled 
to a decree in· tpe suit. The High Court reversed the judgment and decree of 

h the trial court}nd directed the suit to be dismissed. Feeling aggrieved, the 
plaintiff has filtd this appeal by special leave. 
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7. Article 244 of the Constitution provides for the provisions of the Fifth h 
Schedule being applicable to the administration and control of the scheduled 

*" * * 

(b) an occupancy tenant shall be entltled-« 
(i) to freely transfer his holding subject to the restriction that no e 

transfer of a holding from a member o{ an aboriginal tribe to a 
member of a non-aboriginal tribe shall be valid unless such transfer 
is made with the previous permission of the Sub-Divisional Officer 
concerned; 

(ii) to have full right over all kinds of trees standing on his 
holding; 

(iii) to use the land comprised in the holding in any manner 
which does not materially impair the value of the land or render it 
unfit for the purposes of the tenancy; 

(iv) to the benefit of the presumption by any court that the rent 
for the time being payable by him is fair and equitable until the 
contrary is proved: 

Explanation.-()) An . 'occupancy tenant' means tenant or a raiyat g 
having occupancy right in his holding under the tenancy laws continued in 
force in the merged States; 

(ii) an 'aboriginal tribe' means any tribe that may from time to time be 
notified as such by the State Government; 

. ·• 
5. On behalf o~the plaintiff-appellant, the correctness of the finding as to 

defendant-Respondent 1 being in adverse possession of the property and 
having perfected ;his title by being in continuous and . uninterrupted a 
possession of the property for a period exceeding. twelve years' time was 
seriously dlsputedonowever, we are not inclined to enter into any revaluation 
of evidence and dislodge the finding of fact arrived at by the High Court. We 
would therefore proceed on ari assumption that the defendant-Respondent 1 
has remained in possession of the property for a period of more than twelve 
years before the (late of the institution of the suit. The real question is b 
whether he can be said to have perfected his t~tle by way of adverse 
possession. This question assumes significance because of the fact that the 
original owners of the land, namely, Chand and Pera, were persons belonging 
w a Scheduled T1~be and thei.t' successor-in-title Mang9.l Singh Mrutlti was 
also a person belonging to a Scheduled Tribe. 

6. The Orissa Merged States (Laws) Act, 1950 was enacted by the c 
Legislative Assembly of Orissa for the purpose of extending certain Acts and 
regulations to certain areas administered as part of the State of Qrissa. It 
received the assent of the Governor on 26-2-1950, which was published in 
the Orissa Gazette on 3-3-1950 and· on that date the Act came into force. 
Section 7 of the Act, insofar as is relevant for our purpose, provided as under: 

"7. Modification of tenancy laws in force in the merged States=-: cl 
Notwithstanding anything contained in the tenancy laws of the merged 
States as continued in force by virtue of Article 4 of the States Merger 
(Governor's Provinces) Order, 1949- 

lli ~ 
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h 

b:pla:nation.-For the purposes of this sub-section, a transfer of 
immovablejproperty in favour of a female member of a Scheduled Tribe, 
who is ma..~ed to a person who does not belong to any Scheduled Tribe, 
shall be deemed to be a transfer made in favour of a person not belonging to 
a Scheduled-Trioe. 

'(2) Wh.~re a transfer of immovable property is made in contravention of 
sub-section (1) the competent authority may, either on application by anyone 
interested therein or on his own motion and after giving the parties an 
opportunity' of being heard order ejectment against any person in possession 
of the property claiming under the transfer and shall cause restoration of 
possession of such property to. the transferor or his heirs. In causing such 
restoration of possession the competent authority may take such steps as 

g 

e 

c 

a 

AMR.END RA PR.A.TAP SINGH v, TEJ BAHADUR PRAJAPATI ( Lahoti, J) 73 

areas and Scheduled Tribes in any State other than the States of Assam, 
Meghalaya, Tripura and Mizoram. Para 5 of the Fifth Schedule provides inrer 
alia for the Governor to make regulations which may prohibit or restrict the 
transfer of land by or among the members of the Scheduled Tribes in such 
areas and/or to regulate the allotment of land to 'members Qf the Scheduled 
Tribes in such areas. 

8. In exercise of the powers conferred by sub-para (2) qf paragraph 5 of 
the Fifth Schedule to the Constitution, tnft Oowowr Qf Ori~~~ pr9mu1g~t((4 

b regulations known as the Orissa Scheduled Areas Transfer of Immovable 
Property (by Scheduled Tribes) Regulations, 1956 (hereinafter referred to as 
"the Regulations" for short). The assent of the President was received on 
21-9-1956 and published in the Orissa Gazette (Extraordinary) on 4-10-1956, 
on which date the· Regulations came into force, The preamble to the 
Regulations speaks that the same were promulgated as it' was considered 
expedient to control and check transfer of immovable property by the 
Scheduled Tribes L11 the scheduled areas of theState of Orissa. Clause(!) of 
para 2 of the Regulations defines "transfer of immovable property" to mean 
"mortgage with or without possession, lease, sale, gift, exchange or any other 
dealing with such property not being a testamentary disposition and includes 
a charge or contract relating to such property". (emphasis supplied) 

d Regulation 3 provides as under: 
"3. Transfer of immovable property by a member of Scheduled Tribe.-­ 

(1) Notwithstanding anything contained in any law for the time being in 
force any transfer of immovable property situated within a 'Scheduled area by 
a member Of a Scheduled Tribe shall be absolutely null and void and of no 
force or efffct whatsoever unless made in favour of another member of a 
ScheduledTribe or with the previous consent in writing· of the competent 
authority: · >; 

Provide~· that nothing in this sub-section shall apply to any transfer by 
way of mo~age executed in favour of any public financial institution for 
securing a lQan granted by such institution for any agricultural purpose: 

Provided further th~t in execution of any. decree for realisation of the 
mortgage m9ney no property mortgaged as aforesaid shall be sold in favour 
of any pets9n not being a member of the Scheduled Tribes without the 
previous ceqsent in writing of the competent authority. 

~ * * * 
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* Ed.: Herein italicized 

h 

(4) Subject to the provisions of sub-section (3) the decision of the 
competent authority under sub-section (2) shall be final and shall not be 
challenged in court of law." (underlining'vby us) 
9. Under Regulation 3-A where a person is found to be in unauthorised 

occupation of any immovable property of a member of the Scheduled Tribe d 
by way of a trespass or otherwise, the competent authority may either on 
application by the owner or any person interested therein, or on his own 
morion, .~nd after giving the pa{ties concerned an op~ortunity of being heard, 
order ej~ctment of the person so found to be in unauthorised occupation and 
shall cause restoration of possession of such property to the said member of 
the Scheduled Tribe or to his heirs. e 

10. In the year 1975 by Orissa Regulation l of 1975 para 7~D was 
inserted by way of amendment along with a few other amendments. Para 7-D 
reads as under: · 

"7-D. Amendment of the Limitation Act, 1963 in its application to the 
scheduled areas.-.:Ln the Limitation Act, 1963 in its application to the 
scheduled areas in the Schedule, after the words 'twelve years' occurring in 
the second column against Article 65, the words 'twelve years' and figure 
'but 30' years in relation to immovable property belonging to a member of a 
Scheduled Tribe specified in respect of the State of Orissa in the 
C'imsriiµri9n (Sch~ule\i Tribes) Order, ~9~0 as moqifi~ from time to time, 
shall be added." 
11. This amendment was given retrospective operation with effect from g 

2-10-1973. 
12. Para 9 of the Regulations partially repealed the Orissa Merged States 

(Laws) Act, 1950. The relevant extracts are as under: 
"9. Repeal.-(1) On .and from the date of commencement of this 

regulation shall stand repealed, namely; 

* * * 

may be necessary for securing compliance with the said order or preventing 
any breach of peace:· · 

Provided that if the competent authority is of the opinion that the a 
restoration of possession of immovable property to the transferor, or his 
heirs is not reasonably practicable, he shall record his reasons thereof and 
shall subject to the control of the State Government settle the -said property 
with another member of Scheduled Tribe or in the absence of any such 
member, with any other person in accordance with the provisions contained 
in the Orissa Government Land Settlement Act, 33 of 1962. 

Explanation.~Restoration of possession means actual· delivery, of b 
possession by the competent authority to the transferor or his heirs. 

(3) Subject to such 'conditions as may be prescribed an appeal, if 
preferred within thirty days of the order und~t ~ub~.~~~tion (2)shrul, if made 
by the Collector lie to the Board of Revenue and if madeby any other 
competent authority to the Collector or any other officer specially 
empowered by the State Government. in this behalf. c 
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13. The po~hon emerging from the facts of the case.ifound proved or 
undisputed an~Jhe relevant position of law, as emerging from the Act and the 
Regulations referred to hereinabove, may be summed up. The original 
holders of the Iand,' namely, Chand and Pera, were persons belonging to an 
aboriginal trib~.e. Oraon. Sundergarh, the area where the land is situated, is 

e a tribal area. Cliand and Pera Oram held the land as occupancy tenants. They 
could not have transferred their holding to a member of a non-aboriginal tribe 
though the trai1sfer of holding by a member of one aboriginal tribe to a 
member· of th~ same or another aboriginal tribe, was permitted. This 
restriction continued to remain in force by virtue of Sectionf-D of the Orissa 
Merged States (Laws) Act, 1950, from the year 1950 up to the year 1956. 
That restriction came to be deleted by para 9 read with Entry 2 of the 
Schedule to the 1956 Regulations. But then the same restriction came to be 
imposed independently by para 3 of the Regulations. While the ·1950 Act 
imposed a restriction on the transfer of a holding by a member of an 
aboriginal tribe to a non-member except with the previous permission of the 
Sub-Divisional Officer concerned, the 1956 Regulations enlarged the scope 

g of the restriction by including within the purview of prohibition, any transfer 
of any Immovable property: except with the previous consent in writing of the 
competent authority. The immovable property, referred to, in para 3 of the 
R~~µlMiMs, would ohvio.usly itrnlude R holding RS well. The Regulations 
define "transfer of immovable property". The definition is very wide. Apart 
from the well-known modes of transfer such as mortgage, lease, sale, gift and 

h exchange, what has been included therein is "any dealing with such property" 
which is non-testamentary. Regulation 7-D has amended th~ provisions of the 

* *" 

~; 

:.:. .. 
3. * d 

c 

The words ·~ubject . to the 
restrictions that 'no transfer of a 
holding from a· member of an 
aboriginal tribe to a member of a 
non-aboriginal tribe shall be valid 
unless such transfer is made with 
the previous permission of the Sub­ 
Divisional Magistrate concerned' in 
Item 1 of clause;(d) of the section 
shall be omitted. ' 

l. * 
2. Orissa Act 4 of Orissa Merged 
1950 States (Laws) 

Act, 1950 

Extent bf repeal 
(3) 

Short title 
(2) 

Numlm ffn¢ .Y~~,. 
.(l) 

SCHEDULB 
LIST OF ENACTMENTS REPEALED 

(See Section 9) 
b 

* 

(a) "' .· * * ... 
(b) The enactments mentioned in column 2 of the Schedule to the 

extent specified in column 3 thereof insofar as they are in force in the 
scheduled areas. 
(2)(a)-(d) * 

a 
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third column of the Schedule to the Limitation Act, 1963. The effect of this 
amendment is that the period of limitation prescribed for suit for possession 
of immovable property or any interest therein in a suit based on. title, instead a 
of being twelve years, stands substituted by a period of thirty years, in the 
Limitation Act, which period would begin to run from a point of time when 
the possession of the defendant becomes adverse· to the plaintiff in its 
applicability to immovable property belonging to a member of. a Scheduled 
Tribe such as "Oraon". What . is the scope of Regulation 7-D. and to what 
immovable properties it would apply, shall be examined a little later, b 

14. It cannot be disputed that until 7-4-1964 tpe land was owned by 
Chand and Pera and then by Mangal Singh, all the three being members of an 
aboriginal tribe and a Scheduled Tribe. On 7 + l 9G4 tbe liilm1 ~am~ tQ ·t?\t 
transferred to a person not belonging to any aboriginal tribe. Proceeding on 
the premise that in the 'year 1970, on the date of the filing of the suit (the 
exact date not being ascertainable) Defendant 1 had been in possession of the c 
property for a period of more than twelve years. Can it be said that he had 
perfected his title by adverse possession or that the suit filed by the plaintiff 
had become barred by time on account of having been filed twelve years after 
the date when the possession of the defendant became adverse tp the plaintiff 
or his predecessors-in-title? The period for which the defendant claims to be 
in possession has to be divided into two parts: (i) the pre-7-4~1964 period, d 
when the ownership of the land vested in the person or persons who belonged 
to an aboriginal tribe; and (ii) post-7-4-1964, when the ownership had come 
to vest in a person belonging to a non-aboriginal tribe consequent upon a 
rrnnsfer made by rhe prevtou~ pennission of the compaent authority. Two 
questions arise for consideration: firstly, what is the meaning to be assigned 
to the expression "transfer of. immovable property" in relation to property e 
owned by a member of a Scheduled Tribe to whom the Regulations apply; 
and secondly, whether right by adverse possession can be acquired by a 
non-aboriginal on the property belonging to a member of an aboriginal' tribe. 
The 1956 Regulations have chosen to assign an extended meaning to the 
expression "transfer of immovable property" so as to include within its 
meaning not only such methods of testamentary disposition as are known to 
result in transferring an interest in immovable property but also any "dealing" 
with such property as would have · the effect of causing or resulting in the 
transfer of interest in immovable property, is included therein. According to 
the Chambers Twentieth Century Dictionary (New Edn., 1983) "deal" as a 
verb means to divide, to distribute; to throw about; to deliver arid "deal with" 
means to have to do with, to treat of, to take action in regard to. One of the g 
meanings to the word "deal" assigned in Black's Law Dictionary (6th Edn.) 
is "to traffic". Dictionaries can be taken as safe. guides for finding out 
meanings of such words as are not defined ·in the statute. However, 
dictionaries are not the final words on interpretation. The words take colour 
from the context .and the setting in which they have been used. It is 
permissible to. assign a meaning or a sense, restricted or wider than the one h 
given in dictionaries, depending on the scheme of the legislation wherein the 
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word has been used. The court would place such construction on the meaning 
of the words as would enable the legislative intent being effectuated. Where 

a the object of the legislation''is to prevent a mischief and to confer protection 
on the weaker sections of the society, the court would not hesitate. in placing 
an extended meaning; even a stretched one, on the word, if in doing so the 
statute would succeed in attaining the object sought to be achieved. We may 
refer tssPrinciptes of Statutory Interpretation by Justice G.P.·Singh (Sth Edn., 
~QQl) wherein ~{pp. 279-80 the learned author states- 

/:) " ... in. s#lecting one out of the various meanings of a word, regard 
must alway~ be had to the context as it is a fundamental rule that 'the 
meanings of-words and expressions used in ail Act must take their colour 
from the ~o~text in which they appear'. Therefore, 'when the. context 
makes the :ineaning of a word quite clear, ,it becomes unnecessary to 
search for S:hd select a particular meaning out of the diverse meanings a 

c word is cap~ble'of, according to lexicographers' .... Judge Learned Hand 
cautioned ;,ot to make a fortress out of the dictionary', but to pay more 
attention to=lthe sympathetic and imaginative discoveryof the purpose or 
object of the statute as a guide to its meaning." 
15. Tribal areas have their own problems. Tribals are historically weaker 

sections of tho !'Society. They need the protection of the laws as they are 
d gullible and fall prey to the tactics of unscrupulous people, and are 

susceptible to . exploitation on account of their innocence, poverty and 
backwardness extending over centuries. The Constitution 'of India and the 
laws made thereunder treat tribals and tribal areas separately .wherever 
needed. The tribals need to be settled, need to be taken care of by the 
protective arm of the law, and be saved from falling prey to unscrupulous 

e device so that they may prosper and by an evolutionary, process join the 
mainstream of the society". . The process would' be slow, .yet it has to be 
initiated and kept moving. The object sought to be achieved by the 1950 Act 
and the 1956 Regulations is to see that a member of an aboriginal tribe 
indefeatably continues to own the property which he acquires and every 
process known to law by which title in immovable property is extinguished in 
one persor; t6 vW in ~Mth~i' ~~tSat\, should· rt:t'nain SO ~O!l.fitted ll\ its 
operation in relation to tribals that the immovable property of one tribal may 
come to vest in another tribal but the title in immovable property vesting in 
any tribal must not come to vest in a non-tribal. This is to see and. ensure that 
non-tribals do not· succeed in making inroads amongst the tribals by 
acquiring property and developing roots in the habitat of tribals. 

g 16. In support of the proposition that the expression "transfer of 
immovable property" is capable of being assigned an extended meaning 
depending on the context and the setting in which it has been used so as to 
include therein such transactions as would not otherwise and ordinarily be 
included in its meaning, we may refer to a few decided cases. 

h 17. The Maharashtra Agricultural Lands (Ceiling on Holdings) Act, 1961 
imposed a ceiling on holding land and to effectuate the purpose sought to be 
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1 (1986) 1 sec 83 
2 1992 Supp (2) SCCi'77 
3 (1984) 3 sec 3-0l:"'(l984) 3 SCR..502 
4 (1985) 1sec479 :\'r9ss) :i SCR224 
5. AIR 1%5 SC 63Q :·~l965) l SCR 195 
6 (1987) 1 AllER20 f,i987AC 317; (19.86) 3WLR1080.(HL) 
7 (1977)2 SCC435 \ 

78 . sUPnEMECOtIRTCASES (Zo()4) l() SCC 
achieved by the legislation, imposedn~strictions ?n the ~nsfer ~r partition.(:)f 
any land on.or a.fterthe appointed date. transfer \.Yas defined to mean transfer 
by act of parties whether by saie, gift, mortgage with l)QssessiCI~ exchange, a 
lease or (JJl,Y other disposition (underlining by us} made inter vivos. This 
Court iI~ S(JJl,jay Dinkar Asarkar y. State of Mahanishtta1 . placeQ. m.1 obje(,)t­ 
oriente-0 interpretation on the term "dispositicm" a-n(,i l:lel(l: ·(SGC P• 8$, 
para 6) 

Though ordinarily the word •'dlsposition'' in relation, to property 
would mean dtsposirion made by a d~d or Will, bµt in th~ Act 'ie has to b 
be given an extended meanmg so as· to include therein any disposil:ioIJ. 
made by or under a decree. or otderof the court. . ·. 
18. In Pandey Oraon. v, Rain CJuiniler Sahu2 theterm "transfer" as used 

in Secdqn "/1~A of the Chota Nagpur T~nM~~ A~t, 1902. tar~e Ul) f(}r .rhe 
censlderanon ,of the Court "Transfer' was not defined ·in the Act; It was hel<d 
that considering the situation Ia which the exercise. of jurisdiction iS c 
contemplated, it would not be proper to @nfine the rneantng of '~transfer'~ te 
transfer under the Transfer of Property Actpr a. sil'Uation where "tn1nsfer'' has 
a statutory definition. What exactly is .contemplated b)1 "t('ansfer'' in Secti<m 
71-A is where possession has passedftomone re fill0tber and as a physical 
fact the member of the Scheduled Tribe who is en(itle4 to hold pcseession 

. d has lost it and a noa-member has come int<>Possessipn,.would be cov~retll:)y 
.. transfer". Their Lordships observed, (SCC p. 80, para 1) 

· "7. The provision is :.beneficial and .the legislative .il)ten:tion ts to 
extend pr9tection to a class of citizens who ar~ not .in a pcsition to keep 
their prnperty ro themselves In tlle abs.ence of.prqte,ptio:n. Thet:ef()re' wbei.i 
the legislature is extending special ·protection to the nruneP: categocy1 t.he 
court has to give a liberal construction to th¢ protective moohartism e 
which would work out the protection and enable the sphere of protection 
to be effective than limit by ~sic} the scope;" ·· 

Their Lordships referred. to three ~eai;Uer •decisi~ns. of this Court, nam~ly, 
Manchegowda v, State of Karnatak43, J .. ingappa P{Jch(JJl,Jia App.elwarv~ State 
of Maharashtra4, Oamini Krishnayya v. Gura<;a Sesliacli:atam5 and a decision f 
of the House of Lords in D (a. mitJ.4t) v. B.e.ikihire. COJ,QJ,ty Councitf> laywg 
down the proposition that a broad and liberal tonstt.Ueti())n snoukl be·· given to 
give full effect to the'legislative putp(;)se~ 

19. State of M.P. v, Babu Laft is an irtterestrng case showing how this 
Court dealt with an . artistic device• erriploy~ by a .notH:tlhal fo de?f ve a 
tribal of his land. The M.P. Land Revenue Code, 1959oimposed resilictions g 
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on the transfe~ ·~f land by members of a Scheduled Tribe. Babu Lal, a non­ 
tribal, filed a, .;fuit for declaration against Baddiya, a Bheel, notified 
Scheduled Trit><:t, for declaration that his name be recorded in the revenue 
record as bhumt~wami over the land of Baddiya. Baddiya did not contest the 
suit and the pariies filed a compromise conceding to the claim of Babu Lal. 
The State Govtnment intervened and filed a petition in the High Court 
seeking a writ w certiorari, submitting that the entire proceedings in the suit 
were in contravention of sub-section (6) of Section 165 of the M.P. Land 
Revenue Code, ~1959. The judgment of the civil court based on compromise 
was sought to be quashed. The High Court dismissed the petition holding that 
the State couldpursue the alternative remedy of filing a suit for declaration 
that the decree was null and void. In appeal by special leave, this Court set 
aside the judgment of the High Court and issued a writ of certiorari to quash 
the judgment and decree passed in thy civil suit. It was held: (SCC p. 436, 
para 5) · 

"5. One of the principles on which certiorari is issued is where the 
Court acts illegally and there is error on the.face of record. If the Court 
usurps the jurisdiction, the record is corrected by certiorari. This case is 
a glaring instance of such violation of law. The High Court was in error 
in not issuing writ of certiorari." (underlining" by us) 
20. The law laid down by this Court is an authority for the proposition 

that 'the court shall step in and annul any such transaction as would have the 
effect of violating a provision of law, more so when it is a beneficial piece of 
social legislation. A simple declaratory decree passed by a civil court which 
had the effect of extinguishing the title of a member of a Scheduled Tribe and 
vesting the same in. a non-member, was construed as "transfer" within the 
meaning of Section 165(6) of the M.P. Land Revenue Code, 1959. Thus, we 
are very clear in our minds that the expression "transfer of immovable 
property" as defined in clause (f) of para 2 of the 1956 Regulations has to be 
assigned '1 very wide me'l~ing, Any trans'lction ·or de'lli.ng with immovable 
property which would have the effect of extinguishing title, possession or 
right to possess such property in a tribal and vesting the same in a non-tribal, 
would be included within the meaning of "transfer of immovable property". 

21. In a series of decisions, the High Court of Madhya Pradesh has been 
consistently taking this view. To wit, see Jagdisli v. State of M.P.8, Wajeram v. 
Kaniram9 and Dinesh Kumar v. State of M.P.10 

What is adverse possession? 
22. Every possession i~ not, in law, adverse possession. Under Article 65 

of the Limitation Act, 1963, a suit for possession of immovable property or 
any interest therein based on title can be instituted within a period of twelve 
years calculated from the date when the possession of the defendant becomes 
adverse to the plaintiff. By virtue of Section 27 of the Limitation Act, on the 

a 
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80 SUPREME COURT (ASES (2004) 10 sec 
determination of the period limited by the Act to any person for instituting a 
suit for possession of any property, his right to such property stands 
extinguished. The process of acquisition of title by adverse possession a 
springs into action essentially by default or inaction of the owner. A person, 
though having no right to enter into possession of the property of someone 
else, does so and continues in possession setting up title in himself and 
adverselv to the title of the owner, commences prescribing title on to himself 
and such prescription having continued for a period of twelve years, he 
acquires ride not on his own but on account of the default or inaction on the b 
part of the real owner, which stretched over a period of twelveyears, results 
in extinguishing of the latter's title. It is that extinguished title of the real 
owner which comes to vest in the wrongdoer. The' law does not intend to 
confer any premium on the wrongdoing of a person in wrongful possession; 
it pronounces the penalty of extinction of title on the person who though 
entitled to assert his right and remove the wrongdoer and .• re-enter into c 
possession, has defaulted and remained inactive for a period of'twelve years, 
which the law considers reasonable for attracting the said penalty. Inaction 
for a period of twelve years is treated by the doctrine of adverse possession 
as evidence of the loss of desire on the part of the rightful owner to assert his 
ownership and reclaim possession. 

23. The nature of the property, 'the narure of title vesting in the rightful d 
owner, the kind' of possession which the adverse possessor is exercising, are 
all relevant factors which enter into consideration for attracting applicability 
of the doctrine of adverse possession. The right in the property ought to be 
one which is alienable and is capable of being acquired by the competitor. 
Adverse possession operates on an alienable right. The right stands alienated 
by operation of law,' for it was capable of being alienated voluntarily and Is e 
sought to be recognised by the doctrine of adverse possession as having been 
alienated involuntri.illy, 'Dy default and iniiction on the part of '11~ rightful 
claimant, who knows actually or constructively of the wrongful acts of the 
competitor and yet. 'sits idle. Such inaction or default in takingcare of. one's 
own 'rights over property is also capable of being called .a manner of 
"dealing" with one's property which results in extinguishing. one's title in 
property and vesting· the same in the wrongdoer in possession of property and 
thus amounts to ~"transfer of immovable property" in the · wider sense 
assignable in the cO:ntext of social welfare legislation enacted with the object 
of protecting a we~er section. 

24. In Madh(J'i;rab Warrian Saundalgekar v. Raghunatb Venkatesh 
Deshpande+ Their'.~ordships of the Privy Council dealt with a case of watan g 
lands and observed that it is somewhat difficult to see how a stranger to a 
watan can acquire ~·title by adverse possession for twelve years of lands, the 
alienation of whlc~ is, in the interests of the State, prohibited. The Privy 
Council's decisio1n:fas ?oticed in Karimullakhan v. Bhanupratapsingh12 and 
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the High Court noted non-availability of any direct decision on the point and 
resorted to borrowing from analogy. It was held that title by adverse 

a possession on . inam lands, watan lands and de butter, was incapable of 
acquisition. 

zs. Reverting back to the facts of the case at hand, wy find that in the 
land, the ultimate ownership vests in the State on the principle of eminent 
domain. Tribals . are conferred with a right to hold land, which right is 
inalienable in favour of non-tribals. It is clear that the law does not permit a 

b right in immovable property vesting in a tribal to be transferred in favour of 
or acquired by a non-tribal, unless permitted by the previous sanction of a 
competent authority. The definition of "transfer of immovable property" has 
been coined in the widest-possible terms. The definition makes a reference to 
all known modes of transferring right, title and interest in immovable 
property and to make the definition exhaustive, conspicuously employs the 

c expression "any other dealing with such property", which would embrace 
within its sweep any other mode having an impact on right, title or interest of 
the holder, causing it to cease in one and vest or accrue in ancther. The use of 
the word "dealing" is suggestive. of the legislative intent: chat not only a 
transfer as such but any dealing with such property (though such dealing may 
not, in law, amount to transfer), is sought to be included within (he meaning 

d of the expression. Such "dealing" may be a voluntary act q11 the part of the 
tribal or may amount to a "dealing" because of the default or inaction of the 
tribal as ·a result of his ignorance, poverty or backwardness, which shall be 
presumed to have existed when the property of the tribal is taken p9$~~~~iQn 
of or otherwise appropriated or sought to be appropriated by a non-tribal. In 
other words, a default or Inaction on the part of a tribal .which results in 

e deprivation or deterioration of his rights over immovable' property would 
amount to "dealing" "by him with such property, and hence a transfer of 
immovable property. It is so because a tribal is considered by the legislature 
not to be capable of protecting his own immovable property'. A provision has 
been made by para 3-A of the 1956 Regulations · for evicting any 
unauthorised occupant, by· way of trespass or otherwise, of any immovable 
property of a member of a Scheduled Tribe, the steps in regard to which may 
be taken by the tribal or by any person interested therein or even suo motu by 
the competent authority. The concept of locus standi loses its significance. 
The State is the custodian and trustee of the immovable property of tribals 
(l,nd is ~njoin\JG to see tha[ the tribal remains in possession of such property. 
No period of limitation is prescribed by para 3-A. The prescription of the 

g period of twelve years in Article 65 of the Limitation Act becomes irrelevant 
so far as the immovable property of a tribal is concerned. The tribal need not 
file a civil suit which will be governed by the law of limitation: it is enough if 
he or anyone on his behalf moves the State or the State itself moves into 
action to protect him and restores his property to him. To such an action 
neither Article 65 of the Limitation Act nor Section 27 thereof would be 

l1 attracted. · 

SCC Online W.eb Editivn, Co~right ;iji 2018 
Page 17 Monday, Augus~5. 2.0~9 
Printed For: Mr. Nachiketa Jo~hi 
SCC Online Web Edition: htip,Ywww.scconii1ie.com 
TruePrinfTM source: Suprer-Qe:couit Cases . 
---- ·----------- .. -----~----- -~··-"-:=·t~--·-: ·--·--·-····-··-------~···- ---------··-r ·--------·-··- _,-------------------··-- -------- .. --- 

www.vadaprativada.in

www.vadaprativada.in



h 
13 A1R 1992 Ori 5 
14 (1988) 65 Cut LT 360 

26. In our opinion, the abovesaid shall be the position of law under the 
1956 Regulations where "transfer of immovable property" has-been defined 
and also under the 1950 Ac.t where "transfer of holding" has not been a 
defined. Acquisition of title in 'favour of a non-tribal PY invoking the doctrine 
of adverse possession over the immovable property belonging to a tribal, is 
prohibited by law ~nd C'1nnm h~ CQUntcnan<r~o QY the court. 

27. ·The period· up to 6-4-1964, during which the land belonged to the 
tribals, has to be excluded from calculating the period Of limitation. 
Undoubtedly, on 7 ~4-1964, the land having been sold by a tribal to a b 
non-tribal with the previous permission of the Sub-Divisional Officer, the 
possession of defendanr-Respondent 1 over the land on and from that date 
shall be treated as hostile. In the suit filed by the plaintiff-appellant in the 
year 1970 the period of limitation shall have to be calculated by reference to 
Article 65 of the Limitation Act. By that time only a period of: six years i.e. 
between 1964 and 1970 had elapsed. The suit was not barred by.limitation, c 

28. The learned counsel for the respondents relied heavily on para 7-D of 
the 1956 Regulations and uppn [WO decisions of: the Orissa High Court 
rendered by reference thereto, namely, Laxmi Gouda v. Dandasi Goura13 and 
Madhia Nayak v.ArJuna Pradhan14• We have carefully perused both the 
decisions. The question which arose for decision therein was' the effect of 
amendment made in para 7-D -of the Regulations and given a: retrospective d 
operation with effe!Ct from a back date. The High Court has held that if 
adverse possession'extending over a period of twelve years had already stood 
perfected into acquisition of title before the date of the amendment, then the 
amended provisiontcould not be read so as to extend the period of twelve 
years of acquisitioii.of title by adverse possession substituted as thirty years 
even if such date . fell after 2-10-1973, the date with which the amendment e 
commenced ope~twg. The question which is arising for decision before us, 
namely," whether +1 :~on-tribal can at all commence prescribing acquisition of 
title of adverse possession over the land belonging to a tribal and situated in a 
tribal area was ife.1ther raised before the High Court nor decided 'by it. A 
judicial decision is~n authority for what it actually decides and not for what 
can be read into it by implication or by assigning an assumed intention to the 
judges, and inferring from it a proposition of law which the judges have not 
specifically laid down in the pronouncement. Still we make itclear that the 
provisions of para.J-D of the Regulations are to be. read in die light of the 
principle which wehave laid down hereinabove. A tribal may acquire title by 
adverse possession over ·the immovable property of another tribal by 
reference to para 7~ D of the Regulations read with Article 65 and Section 27 g 
of the Limitation Acri 1963, but a non-tribal can neither prescribe nor acquire 
title by adverse possession over the property belonging to a tribal as the same 
is specifically prohibited by a special law promulgated by the State 
Legislature or the Governor in exercise of the power conferred.in that regard 
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by the Constitution of India. A general law cannot defeat ~'e provisions of a 
special law to the extent to which they are in conflict; else an effort has to be 

a made at reconciling the two provisions by homogeneous reading. 
29" Having held that the wrongful possession of the defendant­ 

Respondent 1 over the land purchased by the· plaintiff-appellant has not 
ripened into acquisition of title by adverse possession, the next question 
which arises for decision is in relation to the appropriate relief which should 
be allowed to the plaintiff-appellant. There was a controversy before the trial 

b court as to the exact extent of land and of encroachment on the property 
belonging to the plaintiff-appellant by the defendant-respondent, as the two 
properties are adjoining. The plaintiff-appellant relied on rhe report of Amin 
while the trial court had also got a survey conducted by a local 
Commissioner who had filed his report. The High Court has not recorded any 
specific finding thereon because of the view taken by it on th,e plea of ~9v~~W 

c possession, resulting in dismissal of the· suit. 
30. The other question which arises is as to the construction· made by 

defendant-Respondent 1 over the property of the plaintiff-appellant 
encroached upon by defendant-Respondent 1. During the course of hearing, 
it was submitted by the learned counsel for defendant-Respondent 1 that 
huge construction has come up over the property in suit, while according to 

d the plaintiff-appellant some construction, rather a major portion thereof, has 
taken place during the pendency of the appeal in this Court as no interim 
relief was granted by the Court though it was prayed for: by the plaintiff­ 
appellant. 

31. On these two aspects the case needs to be remanded, to the trial court 
for the ends of justice and determination of appropriate relief; We propose to 

e make suitable directions in this regard in the operative part of the judgment. 
32. 111e appeal ls allowed. The judgment of the High Court is set aside. 

The case is remanded to the trial court for decision in accordance with the 
following directions: · : 

(1) 1~1e trial court. shall find if an undisputed or proved map of the 
land belonging to the plaintiff-appellant demarcating th~ area encroached 
upon by defendant-Respondent 1 is available on record, and if so, the 
~~m~ shall. h~ acceptt1cl and made a pan of. the oecre~: if not, the trial 
court shall appoint aq Advocate Commissioner assisted by a person 
proficient in survey to draw up a map of the plaintiff-appellant's land and 
demarcate specifically therein the area .encroached upon by the 
defendant-Respondent 1. 

(2) The trial court, shall determine, after hearing the learned counsel 
for the parties and if necessary, by recording additional evidence, 
whether a decree for demolition of the construction, made by the 
defendant-Respondent 1, and specific restoration of possession to the 
plaintiff-appellant, is called for. In the alternative, the trial court shall 
determine if; in 'spite of the encroachment having been proved, a decree 
for the award of suitable compensation in lieu of demolition and 
restoration of possession would be a more appropriate rrli~f • 
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t Arising out of SLP (C) No. 19459 of2001 

1. Leave granted. 
2. The order of dismissal of Respondent 1 dated 27-4-1995 was the 

subject-matter of challenge in the writ petition filed in the Rajasthan High 
Court. Respondent 1 was an employee of the Central Social Welfare Board 
and he was working as- Welfare Officer. He had been sent on deputation as g 
Secretary on 2-11-1988 and he was finally absorbed by order dated 24-1- 
I 991. Thus, he became an employee of the State Board. While he was 
continuing as an employee of the State Board, the appropriate authority 
found several derelictions on his part, including the· dereliction of release of 
Rs 8 Iakhs in favour of his own brother for non-existent projects. He W..i..:; 

h 

~~ (2004) 10 Supreme Court Cases 84 c ... 
(BEF&E G.B. PATTANAJKANI) BRUESH KUMAR, JJ.) 

RAJASTHAN SOCIM WELFARE ADVISORY 
BOARD ANI):~NOTHER Appellants; 

· ·~ Versus 
RAM KISHORE NIBENA AND OTHERS Respondents. d 

Civil App;al No .... of2002t, decided on February 18, 2002 
Constitution of:Ind,ia -· Art. 226 - Interference under, without going 

into merits - Writ. petition against order of dismissal of respondent from 
service of appellant Board -- Single Judge dismissing the writ petition as 
not maintainable -- Division Bench setting aside the order of the Single 
Judge dismissing tlde writ, as well as the order of dismissal itself - It also 
dir@cting reinstute1mmt of the respondem in s@rvic@ -... Held, Divi~ion Bench fl 
erred in law in setting aside the order of dismissal without even examining 
the legality of the same - Ultimate conclusion of High Court interfering 
with the order of dismissal not being based on any reasons, liable to be set 
aside - Matter remanded to Single Judge to be heard on merits -· Service 
Law =-Adrrrlalstrartve Tribunals Act, 1985 - S. 14 
Appeal disposed of R-M/S/25965/SL 

ORDER 

84 SUPREME COURT CASES (2004) 10 sec 
(3) In the event of the trial court forming an opinion: in favour of 

awarding compensation, the same shall be assessed by reference to the 
date of this judgment. The payment of compensation, as quantified by the a 
trial court, shall be a condition precedent for condoning the 
encroachment and unauthorised construction of the defendant­ 
Respondent 1. 
33. The trial court shall dispose of the suit, consistently witp the terms of 

this judgment, expeditiously and in any case within a period of six months 
from the dare of the communication of this judgment, b 

34. The costs incurred in the High Court and this Court shall be borne by 
the defendant-Respondent 1. The costs incurred in the trial court shall' be in 
the discretion of th~'trial court. 

® 
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t From the Judgment ar:.d Order dated 29-10-2009 of the High Court of Judicature ofRajasthan at 
Jaipur Bench, Jaipur in DB Special Appeals (Civil) Nos, 13 of 2001, 55 of 1999 and 101-07 of 
2000 

'.c Arising out of SLPs (C) Nos. ~~ !. '.344-53 of 20i 3 

h 

g 

e 

Civil Appeals Nos. 1527-36 of 2013t with Nos.1537-634 of 2013 
and 4i83-92 of 2015t, decided on May 1, 2015 

A. Land Acquisition and· Requisition -- Rajasthan Land Acquisition 
Act, 1953 (24 of 1953) -· Ss. 12 and 18(2) -...- Limitation period 'of six months 
from date of award Iormaktng reference to eourt=-, Commences from date 
of actual or constructive knowledge of award - Filing of objections against 
acquisition by person interested and rejection thereof', on facts; indicative of 
his knowledge as a reasonable person, of acquisition '·process and 
determination of compensation - Hence constructive knowledge of award 
attributable from date of passing thereof and limitation period' for reference 
would commence from that dat~ - Suhstqutmt issuance ofinotice under 
S. 12(2), if any, would not provtde starting point of limitation -- Land 
A.cquisition Act, 1894, Ss. 12 and 18(2) 

B. Administrative Law -- Natural Justice - Audi Alteram Partem - 
Right to Hearing - Notice/Shew-Cause - Constructive notice ·- Concept 
- Test of knowledge as a reasonable person - Words and Phrases - 
"Constructive notice", "notice" 

C, Tenancy and Land Laws ........ Rajasthan Tenancy Act~ 1955 (3 of 1955) 
- S. 42(b) -- Void transaction -· Sale by Scheduled Caste khatedars to 
"person who is not a member of Scheduled. Caste' - "Person" includes 
juristic person such as 'housing society - Hence agreement of sale of land 
by SC khatedars to respondent Housing Society void ab infrio~-- Decree for 
specific performance of the agreement obtained by Society being prohibited 
under S. 42 and opposed to public policy, hence, is also a nullity and 
unenforceable - Speciflc Relief Act, 1963 -- Ss. 9, 10 and W -­ 
Constitution of India - Arts, 46, 341 and ·342 _._ Transfer ofProperty Act, 
1882 -..- S. 6 -..: Transfers prohibited by law - Contract Act,_1872 - S. 23 
- Civil Procedure Code, 1908 ·-· Ss, 2(2)~ 33 and Or.•· 23 R. 3 - 
Compromise decree purportedly affirming void transaction, held, is also 
void ab lnitio 

c 

Respondents. 
'NE1N PINK CITY NIRMAN SAHKARI SAMITI 

b LIMITED AND A..N0THER 

Versus 

(W15) 7 Supreme Court Cases (~01 
(BEFORE H.L. DATTU, CJ. AND DR A.K. SIKRI A1'\/D ARUN MIS,!{RA, JJ .) 

RAJASTHAN HOUSING BOARD Appellant; 

601 RA.TP.STHAN HOUSING BOARD v, NEWPiNI( CITY 
MRMAN SAHKARI SAMIT! LTD. 
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D. Transfer of Property Act, 1882 - Ss. 53-A and 6 - Void transaction 
-·Transfers prohiH'Jted by law - Benefit of S. 53-A in respect of agreement 
between Scheduled .Caste khatedars and non-Scheduled Caste person for a 
sale of land, not.'ay~Hab!e to vendee when transaction itself.ls void under 
S. 42 of Rajasthan :tenancy Act - Rajasthan Tenancy Act, 1955 (3 of 1955)~ 
S.42 . ·~ -. '· 

E. Land Acquii;ition and Requisition - Rajasthan Land Acquisition 
Act, 1953 (24 of 1~3) - Ss. 12 and 4 - Entitlement to compensation - 
Valid interest in thl land, acquired prior to acquisition of the 'land by State b 
- Need for - CiJi,m of compensation by purchaser of land 1nnder a void 
agreement of sale $itered prior to its acquisition by State --1'ransaction of 
sale by Scheduled (Caste khatedars in favour of a jmristk persop i.e, Housing 
Society (respondent herein) void ab initio under S. 42 of Rajasthan Tenancy 
Act not · only agai[ist khatedars but also against State after issuance of 
notification under S. 4 of 1953 Act - Compensation cannot be claimed by c 
respondent Socletycas a vendee under such void transaction as that would 
def eat very object of statute and constitutional .. protection to SCs/STs 
provided under Arts. 341 and 342 of Constitution - Right to claim 
compensation is based on right, title or interest in land which cannot be 
transferred by sc khatedars to juristic person like housing Society in view 
of prohibition under S. 42 of Tenancy Act - Transaction being void and d 
land being inalienable to non-SC person no right of apportlonment to 
compensation can also be claimed by respondent Society - Society having 
not acquired any right in the land so as to claim compensationion that basis, 
in view of void transaction, its contention that such right cannot be taken 
away except in accordance with . law, cannot be .accepted ;,..._ Benefit of 
cornpengotion to reseh d1reetly to SC khatedan and not to int~rmediary like G 
Societyc-- Rajasthan Tenancy Act, 1955 (3of1955):- S. 42 -f. Constitution 
of India - Arts. 300-A, 341 and 342 - Land Acquisition Act, 1894 - S. 9 
- Transfer of Property Act, 1882 - S. 6 ....- Transfers prohlbited by law 

F. Tenancy and Land Laws - Rajasthan Tenancy Act, 1955 (3of1955) 
- Ss. 175 and 42 - ·Void transaction entered into by Scheduled Caste 
khatedars with respondent Housing Society in violation ot' S. 42 of 1955 Act 
- Society put in possession - Failure of khatedars to take recourse to 
S. 175 of 1955 Act to evict such illegal· transferees - Void' transfer also 
purportedly. perfected vide a compromise decree - Basic transaction being 
void, remaining abovesaid events, held, irrelevant and cannot confer title 
upon purported transferee 

-Agreement of sale of land by Scheduled Caste khatedars entered into g 
in favour of respondent Housing Society void ab initio under S. 42 of 
Rajasthan Tenancy Act - Before Society had obtained decree for spedfl.c 
performance of agreement, land acquired by State by issuing notification 
under S. 4 of 1953 Act - In such circumstances, there was ho question of 
filing application under S. 175 of Rajasthan Tenancy Act by khatedars for 
ejectrnent for illegal transfer - Hence respondent Society's contention that h 
in view of khatedars' failure to resort to S. 175 they lost their remedy against 

·c2015) 7 sec . SUPREME COURT CASES 602 
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h 

I.. Land Acquisition and Requisition - Rajasthan Land A<:quisition Act, 
1953 (24 of 1953) -- Ss. 12 and 30 - Compensation - Claim of 
downtrodden (Scheduled Caste/Tribe) class should not be prolonged - 
Exercise ot power by ~upreme Court in appeal - Ouesdon arose whether 
Scheduled Caste khatedars or respondent Housing Society which entered 
into agreement with former for sale of land in Society's favour entitled to 
compensation - Although khatedars were required to be heard and further, 
they having sought reference under S. 30 against Society, question could be 
decided in those proceedings, but considering protection provided to 
SCs/STs by the statute and the Constitution, power of Supreme Court 
deserves to be exercised to set at rest the controversy by holding on facts 
that only the Scheduled Caste khatedars are entitled to compensation in 
view of agreement being void - Tenancy and Land Laws ,- Rajasthan 
Tenancy Act, 1955 (3 of 1955) - S. 42 - Constitution of India - Arts. 341, 
341, 46 and 142 -tam! Acqui~ition Act, 1894, S~. 9 and 23 

g 

H. Land Acquisition and Requisition - Rajasthan Land Acquisition 
Ad, 19g3 (24 of 1953) -- S. 12 - Com1>tnsation - Qul'tntum - Evidence 
for determining - Documentary and oral evidence .....- Though oral evidence 
is also to be considered, but when documentary evidence evincing price of 
land is available, same would be preferable to oral evidence, especially if the 
latter is based on ipse dixit and without any sound basis - When proper 
scrutiny of documentary and oral evidence is made by court, determination 
of compensation by it deserves acceptance - Land Acquisition Act, 1894, 
Ss. 23and12 

e 

c 

b 

a 
acquisition of title by Society for claiming compensation by virtue of 
compromise decree for specific performance of agreement obtained by it, 
cannot be accepted -- Respondent Society's claim for compensation on 
ground of absence of application under S. 175 cannot be allowed so as to 
deprive Scheduled Caste khatedars when sale transaction was itself void ~ 
Rajasthan Land Acquisition Act, 1953 (24 of 1953) - Ss .. 12 and 4 - 
Property Law - Transfer of ~~wperty Act, 1882 - Ss. 6 to 8 - Contract 
Act, 1872, S. 23 

G. Land Acquisition and Requisition - Rajasthan Land Acquisition 
Act, 1953 (24 of 1953) - S. 12 - Right to receive piece of developed land in 
addition to compensation ....;... Claimed under Government Circular which 
entitled such benefit to khatedars, only when they surrendered.their land - 
Circular made applicable in case of future acquisition and notwhere award 
had already been passed. -· Where land of khatedars acquired by issuing 
notification under S. 4 and award already passed under S. 12, in absence of 
any surrender, khatedars or transferee (in present case respondent Housing 
Society) with which they had entered into agreement of sale of land, cannot 
claim benefit under Circular, that too at· appellate stage before Division 
Bench of High Court - Land Acquisition Act, 1894, Ss. 12 and 23 · 

d 

RAJASTHAN HOUSING BOARD v, :NEW PINK CITY 
NIRMAN SAHKARI SAMITI LTD. 
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4. These provisions shall only be applicable, in case of future 
acquisitions. These provisions shall not specifically be applicable, wherein 
the Land Acquisition Officer has already declared the award and the h 
compensation amount has been paid/deposited in the court or 15% land has 
been allowed to be allotted in the award." 

* * * 

The respondent Housing Society claimed that .it had entered into an 
agreement of sale Of the land in question with the khatedars (who belonged to 
Scheduled Caste) in 197 4 and 1976. The Society also claimed thatit had applied a 
to the Rajasthan f\ousing Finance Society Ltd. for financial assistance for 
construction of houses and an NOC dated 7-6-1982 was issued to it by the Urban 
Improvement Trust.~aipur. In the meanwhile, the State Government i~~Y~Q a 
Notification under -Section 4 of the Rajasthan Land Acquisition Act, 1953 
(provisions ofwhic:ff are in pari materia with those of the Land Acquisition ~ct, 
1894) on 12-1-1984 The land had been acquired for the purpose of housing 
scheme of the Rajasthan Housing Board. On 22-5-1982 the possession had been b 
handed over to the !tajasihan Housing Board under Section 9 ofthe 195'3 Act. 
The Society submrt~d its objections before LAO on 20-7-1982. While rejecting 
the objections on ·4.;g .. 1982, the Special Officer, Urban Development Authority, 
LAO, unilaterally: 6bserved that the acquisition could not be said to be. in 
violation of Article• 300-A of the Constitution of India; the Society had no 
ownership of and ir{(erest in the land. Thus, it had no right to raise the objection. c 
The said order had attained finality and the award was passed on ~0-11~1982. In 
the award, it had alsp been mentioned that an advocate had appeared on behalf of 
the khatedars and wanted to file objections regarding compensation. The said 
advocate appeared -.,'Il behalf of some of the khatedars and stated that they had 
sold the laud to the Society. However, no claim petition was filed on their behalf. 
There was also a reference in the award dated 30-11-1982 as to the objection 
filed by the Society had been rejected on 4-9-1982. Thus the award was passed d 
after rejecting the objections raised by the Society in favour of the khatedars. 
However, the notice of the award was issued under Section 12(2) of the Act to 
the Society by the Collector on 31-12-1988. The Society applied for reference 
under Section 18 of the 1953 Act. On l 7-4··1989, the reference was made to the 
civil court. Later on the Society filed a civil suit for specific performance of the 
agreement to sell in the year 1986 a~ainst the khatedars and compmmisc decrees 
are said to have been passed in 1986 and 1988 thereby decreeing Ute suit in e 
favour of the Society. 

The. civil court answered the reference on 23-1-1994 determining the 
compensation at Rs 260 per square yard. The objection raised by the Housing 
Board with respect to the entitlement of the Society under Section 42 of the 
Rajasthan Tenancy Act, 1955 was brushed aside. On appeal to the High Court, 
the Single Bench reduced the compensation to Rs lOO per square yard. The 
Division Bench not only affirmed the aforesaid award but additionally directed to 
consider allotment of 25% of developed land in view of the Circular dated 27-10- 
2005. Paras 1 and 4 of the Circular are as follows: 

"I. In. the matters of land acquisition on making a surrender of the land 
by the khatedar, he will be entitled for maximum 20% residential and 5% 
commercial land to the said person from whom the land has been acquired. g 
Bur for the khatedar no other person shall be allotted the land, even if 
nominated by him. 

(2015) 1 sec SUPREME COURT CASES 604 
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h 

g 

Held: 
(1) The party must have either actual or constructive communication of the 

order which is an essential requirement of fair play and natural justice. 
Constructive notice in legal fiction signifies that the. individual person should 
know as a reasonable. person would have. Even if they have no actual knowledge 
of it. Constructive notice means a man ought to have known a fact. A person is 
said to have notice of a .fact when' he actually knows a fact but for wilful 
abstention from' inquiry or search which he ouglit : to have made, or gross 
negligence he would have known it. Constructive notice is a notice inferred by 
law, as distinguished from actual or formal notice; that which is held by law to 
amount to notice. . (P~as 13 and 16) 

Madan v. State ofMaharashtra, (2014) 2 SCC 720: (2014) 2 SCC (Civ) 187, relied on 
Harisb Chandra RajSingb v. Land Acquisition Officer, AIR 1961 SC 1500, affirmed 
O.A.O.A.M. Muthiah Chettiar v. CIT, 1950 SCC OnLine Mad 320 : AIR 1951 Mad 

204: ILR 1951 Mad 815, held, approved 
Jehangir Bomanji W'~dia v. C.D Gaikwad, 1954 SCC OnLine Born 7 : AIR 1954 Born 419, 

cited ' . 

In the instant ease, the Housing Society was aware of the land acquisition 
process and determination of compensation and had filed objections which stood 
rejected on 4-9-198f. The Society had also actively participated in the other 
pending cases withrespect to determination of compensation in which award had 
been passed on 2-·I~i989. Thus, the constructive knowledge of the award is fairly 
attributable to it when it was so passed. The reference sought on the strength of 
the notice under SJ:tlon 12(2) issued and received on 3 l-12.-19BB would not 
provide limitation .ti·the Society for seeking reference with respect to the cases 

e 

d 

c 

b 

RAJASTHAN HOl,lSING BOARD v. NEW PINK CITY 
NIRMAN SAHKARI SAMIT! LTD. 

The present appeals before the Supreme Court arose out of thejudgment and 
order of the Division Bench of the High Court. The following questions arose for _ 
determination in the present appeals: 

(i) Whether the reference, with respect to the four cases in which 'award 
was passed on 30-11-1982, was within the period of limitation, In the instant 
case, it was urged on. behalf of the Society that the limitation to seek the 
reference would commence from the date of receipt of the notices issued and 
received on 31-12-1988 and as such the reference sought was within the 
period of limitation. 

(ii) Whether in view of Section 42 of the Ra)asthan Tenancy Act, the 
transaction entered ihto by the Society with the original khatedars was void 
and. whether on that basis, it had a right to maintain the reference and to 
claim compensation? · · 

(iii) Whether as a result of failure of the khatedars to take recourse to 
Section 175 of the Rajasthan Tenancy Act, they had lost their remedy for 
ignoring the title acquired by the Society which had been purportedly 
perfected by the compromise decrees passed by the civil court. 

(iv) Whether the determination of quantum of compensation and 
direction of the Division Bench of the High Court to consider allotment of 
developed land to the Society was justified? 
Allowing the appeals preferred by the Rajasthan Housing Board and the 

khatedars, the Supreme Court · 

a 

605 
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in which the awa!~ was passed on 30-11-1982 as notice to it w~s wholly 
unnecessary in view] of rejection of its objection on the ground that it was not 
having right, title cn9nterest in the land. Thus it could not be said.to be "person a 
interested" hi view •of the order dated 4-9-1982. The notice was issued for 
reasons best known!to the Special Officer. It is surprising how and for what 

·reasons notice wa:.J. issued after six years. However, in the facts and 
circumstances, the ;society had a constructive notice of the : award dated 
30-11-1982. Thus, in view of the conjoint reading of Sections 12(2) and 18(2) of 
the Rajas than Land .Acquisition Act, it was not open to LAO to refer the case to 
the civil court on the.basis of thetime-barred application. (Paras 16 and 17) b 

(2) The original.khatedars are "Bairwa" by caste which is a Scheduled Caste 
and they are entitled to tqe protection of Section 42 of the Rajas than Tenancy Act 
which declares the transaction entered into by a Scheduled Caste with any person 
other than a person of a Scheduled Caste or by a Scheduled Tribe with any other 
tribe to be void. The so-called agreements of 1974 and 1976 which were 
purportedly entered into by the Society with the khatedars were thus clearly void c 
as per the mandate of Section 42 of the Rajasthan Tenancy Act. Tlie Notification 
in the instant case under Section 4 was issued on 12-1-1982. The plea of part­ 
performance under Section 53-A of the Transfer of Property Act was also not 
available to the Society as transaction is void. (Baras 19 to 21) 

Equally futile is the submission that since the Society is a juristic person, 
sale cannot be said to be in contravention of Section 42 as the expression 
"person" in Section 42(b) refers to a natural person and the Society cannot be a d 
person of Scheduled Caste. In view of the dictum in Aanjaney Organic Herbal 
(P) Ltd., (2012) 10 SCC 283, it is clear that the sale of land by Scheduled 
Caste/Tribe person to the Society which is a juristic person is ab initio void and 
not recognisable in the eye of the law. Thus in the instant case, the transaction is 
ab initio void, that is, right from its inception and is not voidable at volition by 
virtue of the specHic language used in Section 42. There is a declaration that 
such transaction of sale of holding "shall be void". As the provision is 
declaratory, no further declaration is required to declare prohibited transaction a 
nullity. No right accrues to a person on the basis of such a transaction. The 
person who enters into an agreement to purchase the same, is aware of the 
consequences of the provision carved out in order to protect weaker sections of 
the Scheduled Castes and Scheduled Tribes. The right to claim. compensation 
accrues from right, title or interest in the land. When such right, title or interest 
in land is inalienable to non-SC/ST, obviously the agreements entered into by the 
Society with the khatedars are clearly void and decrees obtained on the basis of 
the agreement are violative of the mandate of Section 42 of the Rajasthan 
Tenancy Act and are a nullity. Such a prohibited transaction opposed to public 
policy, cannot be enforced. Any other interpretation would be defeasive of the 
very intent and protection carved out under Section 42 as per the mandate of 
Article 46 of the . Constitution, in favour of the poor castes and downtrodden g 
persons, included in the Schedules to Articles 341 and 342 of the Constitution of 
India. (Paras 22, 23 and 26) 

A.mar Singh v. Custodian, A.IR 1957 SC 599 : 1957 SCR 801; Manchegowda v. State of 
Karnataka, (1984) 3 SCC 301; State ofM.P. v. Babu Lal, (1977) 2 SCC 435, relied on 

State of Rajasthan v. Aanjaney Organic Herbal (P) Ltd., (2012) 10 SCC 283: (2012)' 4 SCC 
(Civ) 1168 : (2012) 2 SCC (L&S) 983; Lincai Gamango v. Dayanidhi Jena, (2004) 7 h 
SCC 437; Amrendra Pratap Singh v. Tej Bahadur Prajapatl, (2004) 10 SCC 65, affirmed 
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RAJASTHA..N HOUSING BOARD v. NEW PINK CITY 
· NIRMAN SAHKARI SAMITI LTD. 

Madhavrao Waman Saundalgekar v. Raghunatli Venkatesh Deshpande, (1922-23) 50 IA 
255; AIR 1923 PC 205; Karimullakhan v. Bhanupratapsingh, A1R 1949 Nag 265; 
Madhia Nayak v. Arjuna Pradhan, (1988) 65 Cut LT 360, cited 
The further submission on behalf of the Society that though a purchaser after 

issuance of notification under Section 4(1) of the Land Acquisition Act cannot 
question the legality of· the notification, but, can lay· a claim for payment of 
compensation bas also no force as in the instant case it was a transaction which 
was not only void against the State but also void inter se vendor and vendee. 

(Para 31) 
U.P. Jal Nigam v. Kedra Properties (P) Lid., (1996) 3 SCC 124, distinguished 

• 1. ' 
The right to claim compensation cannot be enforced by the Society on the 

basis of such transaction as that would defeat the very object of the Act and the 
constitutional provisions including such castes and tribes under the protective 
umbrella of the Schedules to Articles 341 and 342. They cannot be deprived of 
the right to obtain the compensation of the ·land legally held by them and they 
cannot be made to fall prey to unscrupulous devices of land grabbers. The right 
to claim compensation is based on right, title or interest in the land which cannot 
be transferred by virtue of the mandate, of Section 42 to a juristic person like the 
Society. It is the duty of .the State to ensure that the benefit reaches to such 
persons. directly- and not usurped by intermeddlers as what is intended by the 
protection of the right to hold property of SC/ST, cannot be taken away by 
disbursing the compensation to· the Society. The persons of SC/~T, as the case 
may be, are the only rightful claimants to disbursal of compensation and such 
right cannot be tinkered with by. void transaction as the purpose of compensation 
is the resettlement of the Scheduled Castes or Tribes. The instant transaction 
being void as per Section 42 of the Rajasthan Tenancy .Act and the property was 
inalienable to non-Scheduled Caste, obviously, the logical corollary has to be 
taken. that no right in apportionment to compensation can be claimed by the 
Society. . (Paras 32 and 34) 

V. Chandrasekaran v, Administrative Officer, (2012) 12 SCC 133 : (2013) 2 SCC (Civ) 
136: (2013) 4 SOC (Cri) 587: (2013) 3 SCC (L&S) 416; Dossibai Nanabhoy Jeejeebhoy 
v, P.M. Bharucha~'(l958) 60 Born LR 1208; Himalayan Tiles and Marble (P) Ltd. v. 
Francis Victor Cott'tinho, (1980) 3 SCC 223, distinguished 

Lila Ram v. Union i:,flndia, (1975) 2 SCC 547; Sneh Prabha'v. State of U.P., (1996) 7 SCC 
426; Union of inc(lfi; v. Shivkumar Bhargav a, (1995) 2 SCC 427; Star Wire (India) Lsd. v. 
State of Haryana;.~(1996) 11 SCC 698; Ajay Krishan Shinghal v. Union of India, (1996) 
10 sec 721; Ma~vir v. Rural InstirutP-, (1995) 5 sec 335; Gian Chand v. Gopala, 
(1995) 2 SCC 52'&;•Meera Sahni v. Lt. Governor of Delhi, (2008) 9SCC177; Tika Ram v. 
State of U.P., (~0{!9) 10 SCC 689 : (2009) 4 SCC (Civ) '328; tit: Jal Nigam v, Kalra 
Properties (P) ~t4r (1996) 3 SCC 124, cited 
(3) Section 17$ of the Rajasthan Tenancy Act provides for ejectment for 

illegal transfer or'.s.~b-letting in contravention of the provisions of the said Act. 
Howev~r, initi~t_fo1\: of ~jectment proceedings. in _th~ ~~tant case _under the 
aforesaid provisionj-would have been an exercise in futility as admittedly the 
possession had alr~Ady been taken by the State on 22-5-1982. Apart from that, 
voidness of the tr~saction can be looked into in these proceedings also when 
right to claim compensation is asserted by the Society and from factual 
conspectus of the .ipstant case it is apparent that the khatedars belong to the 
Scheduled Castes .and "they cannot be deprived of their right to claim 
compensation, inte~dment of Section 42 can be effectuated in these proceedings. 

a 
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In the instant case. there is no question of initiating the) process under Section 
175 of the Rajasthan Tenancy Act as much before passing of the decrees by the 
civil court in the year 1986, possession had been taken by the State in May 1982 a 
much before limitation lapsed. Thus, institution of proceedings for ejectment was 
not warranted. (Paras 38 and 39) 

Nathu Ram v. State of Rajasthan, (2004) 13 SCC 585; Ram Karan v. Staje of Rajasthan, 
(2014) 8 sec 282: (2014) 4 sec (Civ) 306, distinguished 

There is no substance in the contention that the Society has acquired a right 
and such right to hold property cannot be taken away except in accordance with 
the provisions of a statute and that if a superior right to hold the property is b 
claimed, the due procedure must be complied with. Although the. right to hold 
property cannot be taken away except in accordance with the provisions of the 
statute but in the instant case, the right to hold property albeit had not been 
acquired by the Society, as the transaction was ab initio void and a nullity. On the 
other hand, the land has been acquired by the State Government and even the 
right to claim compensation was denied to the Society in the award passed on 
30-11-1982 by rejecting their objections. The recourse to Secdou 173 was not (; 
required. The question of entitlement of the Society is involved in the cases in 
view of award dated 30-11-1982 rejecting the right of the Society to claim 
compensation. Thus, it cannot be said that there is violation of the principles with 
respect to right to hold property, which cannot be taken away except as provided 
in the provisions of the statute. (Paras 41 and 43) 

Lachhman Dass v. Jagat Ram, (2007) 10 SCC 448; Tukaram Kana Joshi' v. Maharashtra d 
Industrial Development Corpn., (2013) 1 SCC 353 : (2013) 1 SCC (Civ) 491; Rajendra 
Nagar Adarsh Grali Nirman Sahkari Samit! Ltd. v. State of Rajasthan, (2013) 11 SCC l; 
Mathew Varghese v. M. Amritha Kumar, (2014) 5 SCC 610 : (2014) 3 SCC (Civ) 254, 
distinguished · · 

Jilubhai Nanbhai Khachar v, State pf Gujarat, 1995 Supp (I) SCC 596, cited 

(4)(a) In the instant case, even the prevalent instructions which have been 
modified did not confer any right on the SMi~ty 01' the ldrntedlll'g to chum the e 
developed land. It was not a case of surrender of land; thus there was no question 
of the provisions of the Circular being applied as the Circular was- in the form of 
guidelines for future acquisitions where the khatedars surrendered their lands and 
award has not been passed. For the aforesaid reasons, the Circular could not have 
been pressed into service by the Society and that too at the appellate stage before 
the Division Bench. Apart from. inapplicability, it is also apparent that the very 
purpose of issuing such circulars is not to benefit the purchaser who has acquired 
the right after issuance of notification under Section 4 of the Rajasthan Land 
Acquisition Act, and in violation of mandate of Section 42 of the Rajasthan 
Tenancy Act. Consequently, the High Court had no jurisdiction to direct 
allotment of land. Even the khatedars were not entitled to such direction/benefit 
as the circulars are not applicable in such cases. The Division Bertch has gravely 
erred in law while issuing the aforesaid directions which. were wholly g 
unwarranted and uncalled for. (Paras 47 and 53) 

JaipurDevelopment Authority v. Yijay Kumar Data, (2011) 12 SCC 94 : (2012) 2 SCC 
(Civ) 245, affirmed · 

Jaipur Development Authority v, Radhey Shyam, (1994) 4 SCC 370; Jaipur Development 
Authority v. Daulat Mal Jain, (1997) 1 SCC 35, considered 

Ratni Devi v. State of Rajasthan, Special Appeal No. 697 of 1995, decided on 12-4-2007 
(Raj), distinguished h 

State of Bihar-:-r. Kripalu Shankar •. (1987) 3 SCC 34: 1987 SCC (Cri) 442, cited 
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RAJAS THAN HOUSING BOARD v. NEW PINK CITY 609 
NIRMAN SAHKARI SAMITI LTD. 

In Ratni Devi, Special Appeal No. 697 of 1995, decided on 12-4-2007 (Raj) 
the applicability of the Circular was not considered by the Division Bench. The 
matter was decided on the basis of concession and the agreement between the 
parties. Therefore, it was clearly a misadventure on the part of the Division 
Bench in the instant case to rely upon the decision in Ratni Devi. No negative 
equality could be claimed. In Harl Ram, (2010) 3 SCC 621, the SupremeCourt 
considered passing of different orders, in respect of persons similarly situated, 
relating to same acquisition proceedings. The action was held to be violative of 
Article .14 of the Constitution, being discriminatory .. There is no doubt about it 
that different standards cannot be applied for withdrawal from acquisition. The 
present is not such a case. Tbc Circular is not apfJlitabl~. The Omrtewot dir~ct 
the State to act upon the circulars which are not applicable. All :actions of the 
State are to be fair and legitimate. The Court cannot create negative equality and 
confer a benefit that, too on the strength of a concessional statement which is not 
provided by circular'. Concession made by the counsel in Ratni Devi case cannot 
widen the scope of the Circular. (Paras 48 and 54) 

Ratni Devi v. State of Rajasthan, Special Appeal No. 697 of 1995, decided on 12-4-2007 
(Raj); Hari Ram ;./State of Haryana, (2010) 3 SCC 621 : (2010) 1 SCC(Civ) 787; Usha 
Stud and Agricultural Farms (P) Ltd. v, State of Haryana, (2013) 4 SCC 210 : (2013) 2 
SCC (Civ) 556, diSJ/ngufshed 
Accordingly, the direction issued by the High Court to grant 25% of the 

developed laud is hereby set aside. (Para 63) 
(4)(b) There is~"1.o substance in the contention that adequate compensation 

had not been deterulined as the compensation determined by the High Court was 
on the lower side ana that oral evidence which was relied upon by the Reference 
Court ought to have.;been acted upon by the High Court but the same has been 
ignored. The price: qi the land per square yard was determined by the Reference 
Court. It also cons1&red oral evidence in detail and has not relied upon the same 
and has arrived at.tl1~ average price to be Rs 135 per square yard making certain 
deduction as large ."irea has been acquired. In case area in question had been 
developed, certain· ·8l'ea was bound to go in the development. Thus, deduction 
which has been ma& to arrive at the figure of Rs 100 per square yard is proper. 
In the facts and circumstances of the case, the finding arrived at by the Single 
Bench of the High ~ourt was appropriate. Oral evidence can also be taken into 
consideration but i.~ -the facts of this case, the best evidence is documentary 
evidence which has :to prevail. In the face of the documentary evidence evincing 
the price of the land per square yard the oral evidence which was based upon 
ipse dixit and without any sound basis, could not have been accepted by the 
Reference Court. Thus, the grave error which was committed had been rightly set 
at naught by the Single Judge of the High Court, which determination of 
compensation has also not been interfered with by the Division Bench. In this 
case, there is proper scrutiny and evaluation of oral and documentary evidence 
by the High Court. The decision of the High Court with respect to determination 
of compensation deserves to be upheld. (Paras 56 to 58 and 60) 

State of Gujarat V, Rama Rana, (1997) 2 sec 693; Satyanarayana v. Bhu Arjan Adhikari, 
(2011) 15 SCC 133 : (2014) 2 SCC (Civ) 350; Ramanlal Deochand Shah v. State of 
Maharashtra, (2013) 14 SCC 50 : (2014) 2 SCC (Civ) 397, explained and distinguished 
IJl'-ftum 
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e . R-0/54986/C 

The High Court has rejected the application under Order 1 Rule 10 CPC 
filed by the khatedars. In the facts of this case, particularly when the issue of 
violation of Section 42 of the Rajasthan Tenancy Act was raised by the State a 
Government and reference. was also as to the award passed in l 98i in favour of 
the khatedars in which the Society was denied the rightto receive compensation. 
Obviously, the khatedars were required to be heard as the adjudication of their 
right was involved in the matter to decide to whom the compensation is payable, 
and whether the Society was entitled to claim compensation on the basis of void 
transaction. It was also submitted that the khatedars have sought reference under 
Section -30 against the Society, that question can be decided in those proceedings. b 
However, the factual matrix and its determination of the question as to 
entitlement of the Society is necessary in the instant case, as such it has been 
decided here. More so, the plight of downtrodden class of the Scheduled Caste 
khatedars cannot be prolonged and considering the prqvisions which have been 
enacted for their protection, and the constitutional mandate, the Supreme Court 
would exercise its power to set at rest the dispute between the parties and hold 
thal only khat~dm, in ~M~ some of them have died, their legal r@pr@~@ntatim c 
would be entitled to receive the compensation which has been determined in the 
instant case. ' (Para 61) 

In order to protect the interest of the Scheduled Caste persons; it is further 
directed that the Society or other intermeddler, or power-of-attorney bolder shall 
not be paid compensation on their behalf and the Collector/Land Acquisition 
Officer to ensure that the compensation is disbursed directly to the khatedars or 
their legal representatives, as. the case may be, and that they are not deprived of d 
the same by any unscrupulous devices of land , grabbers, .etc. Let the 
compensation be disbursed within a period of three months along with. other 
permissible statutory benefits. (Para 62) 

State of Rajasthan v. Rajasthan Housing Board, Special Appeal Civil No. 13 of 2001, 
decided or: 29-10-2009 (Raj), partly affirmed and partly reversed 

(2015) 7 sec SUPREME COURT CASES 610 
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h 1 Special Appeal Civii..,.l\Jo. 13 of 2001, decided on 29-10-2009 (Raj) 
2 Special Appeal No. 697 of 1995. decided on 12-4-2007 (Raj) 

3. The Society applied for reference under Section 18 of the 1953 Act. 
On 17 -4-19 89, the reference was made to the civil court. One of the 
khatedars, namely, Prabhu also sought reference registered as Case No. 43 of 
1989. The civil court answered the reference on 23-1-1994 determining the 
compensation at Rs 260 per square yard. The objection raised by the Housing 
Board with respect to the entitlement of the Society under Section 42 of the 
Rajasthan Tenancy Act, 1955 was· brushed aside, On appeal to the High 
Court, ·the Single Bench vide the impugned judgment and order ·dated 
22-3-1999 reduced the compensation to Rs 100 per square yard; The Division 
Bench has not only effirmed the aforesaid award but .has additionally directed 
to consider allotment of 25% of developed land in view of the Circular dated 
27-10-2005 in terms of the order passed by a Division Bench i~ Ratni Devi v. g 
State of Rajasthan-: · 

4. The khatedars have claimed that they are "Bairwa" by caste which is a 
Scheduled Caste notified under the Constitution (Scheduled Castes) Order, 
1950. ' 

The Judgment of the Court was delivered by 
ARUN MISHRA, J.- Leave granted in SLPs (C) Nos. 21344-53 of 2015. a 

The appeals arise out of a common judgment and order dated 29-10-2009 
passed by a Division Bench of the High Court of Rajasthan in State of 
Rajasthan v. Rajas than Housing Board1 and other connected matters. The 
Rajasthan Housing Board, original khatedars and the New Pink City Housing 
Construction Cooperative Society Ltd. (the transferee) (hereinafter referred to 
as "the Society") have assailed.the impugned judgment and order on different b 
grounds. The Rajasthan Housing Board has prayed for setting aside the 
direction to consider 25% of developed land and compensation, whereas the 
original khatedars have prayed for payment of compensation to them. 
Similarly, the Rajasthan Housing Board has also questioned the entitlement 
of the Society to claim compensation. The Society has also claimed for more 
v"l"~ of lwid, G 

2. The State Government issued a Notification under Section 4 of the 
Rajasthan Land Acquisition Act, 1953 (for short "the 19.53 Act") on 
12-1-1982. The land had been acquired for the purpo.se of housing scheme of 
the Rajasthan Housing Board. On 22-5-1982 the possession had been handed 
over to the Rajasthan Housing Board under Section 9 of the 1953 Act. The 
Societypreferred objections before the Land Acquisition Officer (LAO). The d 
objections preferred by the Society were rejected vide order dated 4-9-1982. 
Thereafter, award was passed with respect to four cases "by LAO on 
30-11-1982 in favour of khatedars. With respect to the remaining cases the 
award was passed on 2.-1-1989 by LAO. The notice under Section 12(2) of 
the 1953 Act was issued to the Society with respect to the award of 
30-lf-1982 ~n 31-12-1988. · e 
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RAJ~STHAN HO CS ING BOARD v, NEW PINK CITY 
NIRMAN SARK.ARI SAMIT! LTD. (Arun Mishra, J.) 

5. The Society ·h.as 'claimed that it had entered into an agreement to sell 
with khatedars of:f the land on 15-2-1974, lT-2,1974, 21:-2-1974 and 
22-1-1976 The Soc~ty has also claimed that it had applied to the Rajasthan 
Housing Finance SQ;;;iety Ltd. for financial assistance for construction of 
houses and an N.(}C dated 7-6-1982 was issued to it by the Urban 
Improvement Trustf Jaipur. The Society objected to the acquisition but 
objections were r~j~Cted on 3-9-1982 in four cases out of which Reference 
Cases Nos. 1989.; :lb89, 3089 and 4089 arose. The award was passed on 
30-11-1982. Later ~n,. the Society appears to have filed a civil suit for 
specific performanoe of agreement to sell in the ·year 1986 against the 
khatedars and compromise decrees are said to have been passed on 
2-10-1986, 3-10-19S6 and 24-1-1988, thereby decreeing the suit in favour of 
the Society. .f 

6. It was submitted on behalf of the State Government, Rajasthan 
Housing Beard and also by the khatedars that the transactions between the 
Society and khatedars, if any, were ab initio void in view of the provisions 
contained in Section 42. of the Rajasthan Tenancy Act. Thus, decree obtained 
on the basis of void transaction is a nullity and no right had accrued to the 
Society to claim compensation. 

7. It was urged before us oh behalf of the Society that the compensation 
determined is inadequate. Oral evidence has been ignored by the High Court 
'Vhil~ n:~~'ci11~ the ql,l~.mum of compensation determined by the Reference 
Court. The Society has a right to claim compensation on the basis of the 
agreement which has been culminated into a decree passed by the civil court. 
No action has been taken by the khatedars to take back the possession under 
Section 175 of the Rajasthan Tenancy Act within the period of limitation of 
30 years which is prescribed therein. The High Court has rightly ordered 
allotment of 25'7£, of the developed land to the Society. The Society is a 
person interested to receive the compensation on the strength ofthe judgment 
and decree of the civil court. It has developed the land and has spent certain 
amount on development and the right to hold the property cannot be taken 
away except in accordance with the provisions of a statute. In order to.claim 
superior right to hold the property the procedure prescribed in a statute must 
be complied with as provided in Article 300-A of the Constitution of India. 
The State i'.:l hoi:nd [O rrnar Yfu'°!OUS mcombents similarly ClB othurn have been 
allotted the land. It is bound to act upon its decision and allot the 25% of the 
developed land to the Society. The plea based upon the bar created by 
Section 42 of the Rajasthan Tenancy Act has not been substantiated by 
adducing the evidence. · 

8. it was contended on behalf of the khatedars that though the civil 
court's decrees are fraudulent and bogus even otherwise the decrees are a 
nullity and opposed to public policy on the strength of provisions contained 
in Section 42 of the Rajasthan Tenancy Act; transaction being void, the 
Society has no locus standi, right, title or interest to claim the enhanced 
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compensation; more so; in view of the rejection of its objection vide order 
dated 4-9-1982. The award in 1982 was passed by the Land Acquisition 
Officer in favour of the khatedars, They are entitled to enhanced a 
compensation and not the Society. The land was recorded in the names of 
khatedars in the revenuerecords. The agreements of'1974 and 1976 have not 
been produced and once the transaction is void, it can be questioned in the 
instant proceedings. They are entitled to compensation and also to obtain 
developed land, as and when allotted. 

9. It was contended on behalf of the State Government as well as the b 
Rajasthan Housing Board that the Society is not entitled to any compensation 
as such transactions are declared void by Section 42 of the Rajasthan 
Tenancy Act. The reference sought in the year 1989 with respect to the lands 
covered by the award dated 30-11-1982 was clearly barred by limitation. The 
objection had been raised before the Reference Court based upon Section 42 
of the Rajasthan Tenancy Act and it has not been disputed at any stage that c 
khateaars beiOU! t'.I ":6airwa" caste which is '\ Scheduled Caste.Thus, the bar 
enacted under Section 42 on transfer of such land is clearly attracted. The 
judgments passed by the High Court and the Reference Court peserve to be 
set aside. On merits, no case ·for enhancement of compensation was made 
out. The Society has no right, title or interest in the land. The Division Bench 
of the High Court had gravely erred in law in directing. allotment of 25% of d 
the developed land .. The prayer made by the Society for allotment of the 
developed land was rejected by the Rajasthan Housing Board on 14-5-2009 
and 16-9-2009. The said orders were not' questioned. even otherwise the 
Circulars clated·B-11-2001 and that of 27-10-2005'are not applicable and not 
enforceable as held by this Court. The direction to allot the developed land 
deserves to be set aside. e 

10. ~lrst, we advert to the question whether reference, w~th respect to the 
four cases in which award was passed on 30-11-1982, was within the period 
of limitation. Admittedly, possession from the Society had been taken on 
22-5-1982. The Society submitted the objections before LAO on 20-7-1982. 
While rejecting the objections on 4-9-1982, the Special Officer, Urban 
Development Authority, LAO, had unilaterally observed that the acquisition 
cannot be said to b.e in violation of the provisions contained in Article 300-A 
of the Constitution of India, the Society has no ownership of the land, it has 
no interest in the· hind. Thus, it has no right to raise. the objection. The said 
order had attainedfinality and the award was passed on 30-11-1982. In the 
award so passed, i?has also been mentioned that an advocate had appeared 
on behalf of thei khatedars and wanted to file objections regarding g 
compensation. The": said advocate appeared on behalf of some of the 
khatedars and sta~eij' that they had sold the land .to the Society; However, no 
claim petition wasJled on their behalf. There is also a reference in the award 
dated 30-11-1982 ~s to the objection filed by the Society which had been 
rejected on 4-9-19~2. It is apparent from the award that it was passed after 
rejecting the object;ons raised by the Society in favour of the khatedars. h 

~·~ 
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615 . R'1-ASTHA..N HOUSING BOARD v. NEW PiNK CITY 
Niffe.MAN SAHKARI SAMIT! LTD. (Arun Mishra, J.) 

11. The provisions of the Rajasthan Land Acquisition Act are in pari 
materia with the provisions of the Land Acquisition Act, 1894 and Section 12 
of the 1953 Act is.extracted hereinbelow: 

"12. Awan{ of Collector when to be final.--(1) Such award shall "be 
filed in the Collector's office and shall, except as hereinafter provided, be 
final and conclusive evidence, as between the Collector and the persons 
interested, whether they have respectively appeared before the Collector or 
not, of the true area and value of the land, and ·the apportionment of the 
compensation among the persons interested. 

{2) The Collector shall give Immediate notice of his~ award or the 
amendment thereof to such of the persons interested as are not present 
personally or by their representatives when the. award or the amendment 
thereof is made." 

Section 12(2) requires immediate notice to be given of the award to such of 
the persons interested as are not present personally .or by their 
representativets) when the award is made. Section 18(2) of'the 1953 Act 
requires to file the objections within six weeks from the date of the award if 
the person or the representative was present when the award was made. In 
other cases, within six weeks of the receipt of notice from: the Collector 
under Section 12(2) or within six months from the date of the award 
whichever period shall first expire. · 

12. hi the instant case, notice under Secdon i:'-(~.) was Issued to the 
Society by the Special Officer on 31-12-1988, treating the Society as "person 
interested" and informing that an award had been passed on 30-11-1982 in 
accordance with Section 11 of the Land Acquisition Act. On the strength of 
the aforesaid notices it was urged on behalf of the Society that the limitation 
to seek the reference would commence from the date of receipt of the notices 
issued and received on 31-12-1988. The reference sought was within the 
period of limitation. 

13. Reliance has been nlaced on the decision of this Court in Madan v. 
State of Maharashtra3 and in Harish Chandra Raj Singh v. Land Acquisition 
Officer" in which it has been laid down that the party must have either actual 
or constructive communication of the order which is an essential requirement 
of fair play and natural justice. The date of award used in proviso (b) to 
Section 18(2) of the Act must be the date when the award is either 
communirned to the party or known ~y him. ~!th.er actually or constructively. 
The award in the said case was passed on 25-3-1951. Notice of the award 
was however given to the appellant as required by Section 12(2) on 
13-1-1953 by which he received information about making of the said award. 
It was observed that it was necessary for the Collector to give immediate 
notice of his award under Section 12(2) of the Act. 
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h 4 Harish Chandra Raj Singh v, Land Acquisition Officer, AIR 196.j SC 1500 
5 1950 SCC Onl.ine Mad 320: AIR 1951Mad204: ILR 1951Mad 815 

14. This Court has laid down in Harish Chandra4 with respect to the 
knowledge of the award by a party thus: (AIR p. 1504, para 6) 

·'6 .... The knowledge of the party affected by such a decision, either a 
actual or constructive, is an essential element which must be satisfied 
before the decision can be brought into force. Thus considered, the 
making of the award can not consist merely in the physical act of writing 
the award or signing it or 'even filing it in the office of the' Collector; it 
must involve the communication of the said award to the pm;ty concerned 
either actually or constructively. If the award is pronounced in the b 
presence of the par~y whose rights are affected by it, it can be said to be 
made when pronounced, If the date for the pronouncement of the award 
is communicated, to the party and it is accordingly pronounced on the 
date previously announced the award is said to be communicated to the 
said party even if the said party 'is not actually present on the date of its 
pronouncement. Similarly if without notice of the .date of its c 
pronouncement an .award is pronounced and a party is not present the 
award can be said to be made when it is communicated to the party later. 
The knowledge ef the party affected by the award, either actual or 
constructive, being an essential requirement of fair play and natural 
justice the expression 'the date of the award' used in the proviso must 
mean the date When the award is either communicated to the party or is d 
known by him either actually or constructively. In our opinion, therefore, 
it wouid be unreasonable to construe the words 'from the date of the 
Collector's award' used in the proviso to Section 18 in a literal qr 
mechanical way;.' 
15. The decision of the Madras High Court in 0.A.O.A.M. Muthiab 

Chettiat v. CJT5 hM' bw\ Mnsidut\d Aftd A~1'1'6Ved by this Cour! in Ilarish e 
Chandra' thus: (Airf p. 1?05, para 10) 

"10. It may,~owever, be pertinent to point out that the Bombay High 
Court has taken-a somewhat different view in dealing with, the effect of 
the provision: a"s" to limitation prescribed by Section 33~A(2) of the 
Income Tax J~.~t, ,1922 This provision prescribes limitation for an 
application by :!an assessee for the revision of the specified class of 
orders, and it,' ~ays that such an application should be made within one 
year from the d~te of the order. It is significant that while providing for a 
similar period '1J." limitation Section 33(1) specifically lays down that the 
limitation of sixty days therein· prescribed is to be calculated from the 
date on which the order in question is communicated to the assessee. In 
other words, in,.prescribing limitation Section 33(1) expressly provides g 
f or thv ~Qnm1~n~~1u1tni of the periQd from the d~~e of the communication 
of the order, whereas Section 33~A(2) does not refer to any such 
communication'; and naturally the argument was that commµnication was 
irrelevant under. Section 33-A(2) and limitation would commence as 
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RAJASTHAN HOUSING BOARD v, xsw PINK CITY 
NIRMAN SAHKARI SAMITI LTD. (A run Mishra, J.) 

from the making of the order without reference to its communication. 
This argument was rejected by the Bombay High Court and it was held 
that it would be a reasonable interpretation to hold that the making of the 
order implies notice of the said order, either actual or constructive, to the 
party affected by it. rt would not be easy to reconcile this decision and 
particularly the reasons given in its support with the decision of the 
same High Court in Jehangir Bomanji". The .relevant clause under 
Section 33-A(2) of the Income Tax Act, 1922 has also been similarly 
construed by the Madras High Court in O.A..O.A.M. Muthiah Chettiar v. 
CIP. 'If 1 person iB given a rigl1t to resort to a remedy to get rid of an 
adverse order within a prescribed time', observed Rajamannar, C.J., 
'limitation should not be computed from a date earlier than that on which 
the party aggrieved actually knew of the order or had an opportunity of 
knowing the order and therefore must be presumed to have the 
knowledge of the 6rder'. In other words, the Madras High Court has 
taken the view that the omission to use the words 'from the date of 
communication' in Section 33-A(2) does not mean that limitation can 
start to run against a party even before the party either knew or should 
have known about the said order. In our opinion this conclusion is 
obviously right." 

It is thus clear that either party should have actual knowledge or constructive 
notice i.e. should have known about the said order. 

16. In the instant case it is apparent that the Housing .Society had 
preferred objections and was aware of the land acquisition ; process and 
determination of compensation and has filed objections which stood rejected 
on 4-9~ 1982. Thus, the constructive knowledge of the award is fairly 
attributable to it when it was so passed. Constructive notice in legal fiction 
signifies that the individual person should know as a reasonable person 
would have. Even if they have no actual knowledge of it. Constructive notice 
means a man ought to have known a fact. A person is said to have notice of a 
fact· when he actually knows a fact but for wilful abstention from inquiry or 
search which he ought to have made, or gross negligence he would have 
known it. Constructive notice is a notice inferred by law, as distinguished 
from actual or formal notice; that which is held by law to amount to notice. 
The concept of constructive notice has been upheld by this Court in Harish 
Chandra". 

17. It is also apparent that the Society had actively participated in the 
other pending cases with respect to determination of compensation in which 
award had been passed on 2~ 1-1989. Thus the reference sought on the 
strength of the notice under Section 12(2) issued and received on 31-12-1988 
would not provide limitation t~ the Society for seeking reference with respect 
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(b) such· sale, gift or bequest is by a member of a Scheduled Caste in 
favour of a person who \s not a member of the Scheduled Caste, or by a 
member of a Scheduled Tribe in favour of a person who is not a member 
of the Scheduled Tribe; · 

(bb) such sale, gift or bequest, notwithstanding anything contained 
in clause (/fJ, is by a member of Saharia Scheduled Tribe in favour of a 
person who.ts not a member of the said Saharia Tribe." · 

21. The so-called agreements dated 15-2-1974; 17-2-19/4, 21-2-1974 
and 21-2-1976 whiV1 were purportedly entered into by the Society with the 
khatedars were thi,is clearly void as ner the mandate of Section 42 of the 
Rajasthan Tenancy·~~ct. The Notification in the instant case under Section 4 
was issued on l 2-J:o1982. The plea of part-performance under Section 53-A 
of the Transfer of :Property Act was also not available to the Society as 
transaction is void:·~ 

22. Equally f1.1tlle is the submission that since the Society is a juristic 
person, sale cannoj be said to be in contravention of Section 42 of the 
Rajas than Tenancy ~.ct. "Sale" is permitted by a person of the Scheduled 
Caste to another p~fson of the Scheduled Caste. The Society cannot be said 
t9 be a p.ersqn of ~'Sclid\1leq (.:a~ie". Th~ S99i~ty c~nn9t be ~"id to Pit a 
person included in_ the notification issued under Article 341 of the 
Constitution of India. Article 341 of the Constitution envisages notification to 
be issued for inclusion of Scheduled Caste in relation to a State or Union 
Territory. The expression "person" in Section 42(b) of the RajasthanTenancy 
Act is to a natural person and not a juristic person and the mere fact that 
some of the persons of the Society belong to the Scheduled Caste would not 
make the transaction with such a Housing Society valid one. 

23. This Court in Stare of Rajasthan v. Aanjaney Organic Herbal (P) 
Ltd. 7 has considered the question of the provisions of Section 42 of the 
Rajasthan Tenancy Act and held that bar is attracted to a juristic person: 
(SCC p. 287, paras 12-13) 

"n, Th~ expressions 'S1;;h~dul'1d Castes' and 'St;heduldd Tribes', we 
find in Section 42(b) of the Act have to be read along with the 
constitutional provisions and, if so read, the expression 'who is not a 
member of the Scheduled Caste or Scheduled Tribe' would mean a 
person other than those who have been included in the public notification 

c 
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RA.JASTHAN HOUSING BOARD v. NEW PINK CITY 
NIRMAN SAHKARI SAMITI LTD. (Arun Mishra, J.j 

20. The provisions of Section 42 of the Rajasthan Tenancy Act declare 
the transaction entered into by a Scheduled Caste with any person other than 
a person of a Scheduled Caste or by a Scheduled Tribe with any other tribe to 
be void.Seotioncz of the Rajasthan Tenancy Act is·extracted hereunder: 

h42. General r~:driciions on sale, glft and bequesi.-The sale, gift or 
bequest by a khatecar tenant of his interest in the whole or part of his 
holding shall be void, if.-- 
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as per Articles 341 and 342 of the Constitution. The expression 'person' 
used in Section 42(b) of the Act therefore can only be a natural person 
and not a juristic person, otherwise, the entire purpose of that section will a 
be defeated. If the contention of the Company is ilGGepted, it wan 
purchase land from Scheduled Caste/Scheduled Tribe and then sell it to a 
non-Scheduled Caste and Scheduled Tribe, a situation the legislature 
wanted to avoid. A thing which cannot be done directly cannot be done 
indirectly overreaching thestatutory restriction. · 

13. We are, therefore, of the view that the reasoning of the High b 
Court that the respondent being a juristic person, the sale .effected by a 
member of Scheduled Caste to a juristic person, which dqes not have a 
caste, is not hit by Section 42 of the Act, is untenable and gives a wrong 
interpretation to the abovementioned provision." 

In view of the aforesaid dictum it is crystal clear that the sale to the Society 
which is ajuristic person is ab initio void and not recognisable in the eye of c 
the law. 

24. This Court in Manchegowda v, State of Karnatakas has considered 
the validity of Sections 3, 4 and 5 of the Karnataka Scheduled Castes and 
Scheduled Tribes (Prohibition of Transfer of Certain Lands) Act, 1978 which 
prohibited transfer of granted lands and provided for resumption thereof, it d 
was held that even the prohibited transaction effected prior to commencement 
of the Act can be nullified and Sections 4 and 5 are not violative of Article 
19(1 )(t) as it stood prior to its omission in 1978. Neither the provision is 
violative of Articles 31 and 31'".'A of the Constitution of India and a transferee 
shall have no property right and recovery of such property would not attract 
Article 31 or 31-A. This Court also held that the provisions have reasonable 
nexus with the object sought to be achieved. The Scheduled Castes and e 
Scheduled Tribes form a distinctive class. Exclusion 6f 6th~t MittittUliitiM 
from the provision· is not discriminatory. The right of the legislature to 
declare such transactions to be void has been upheld by this Court in the 
following manner: (Manchegowda c:ase8, S~C PP.· 308-Q9, para;t2) 

"12. Io pursuance of this policy, the legislature is undoubtedly 
competent 'to pass an enactment providing th~t transfers of such granted 
lands will be void and not merely voidable for properly safeguarding and 
protecting the interests of the Scheduled Castes and Scheduled Tribes for 
whose benefit only these lands had been granted. Even in the absence of 
any such statutory provisions, the transfer of granted lands in 
contravention of the terms of the grant or in breach of any law, rule or 
regulation covering such grant will clearly be voidable and the g 
resumption of such granted lands after avoiding the voidable transfers in 
accordance wqh law will be permitted. Avoidance of such voidable 
transfers and resumption of the granted lands through process of law is 
bound to take time. Any negligence and delay ·on the part of the 
authorities e~t\~led to take action to avoid such transfers through h 

s (1984) 3 sec soi ~t 
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appropriate leg~! process for resumption of such grant ~ay be further 
impediments ~n~.the matter of avoiding such transfers and resumption of 
possession of .. ;the granted lauds. Prolonged legal proceedings will 
undoubtedly ·b~ prejudicial to the interests of the members of the 
Scheduled Castes and Scheduled Tribes for whose benefit the granted 
lands are inte~ded to be resumed. As transfers of granted lands in 
contravention ~f the terms of the grant or any law, regulation or rule 
governing such' grants can be legally avoided and possession of such 
lands can be 'recovered through process of law, it must be) held that the 
legislature for . .the purpose of avoiding delay and harassment of 
protracted litigation and in furthering its object of speedy 'restoration of 
these granted lands to the members of the weaker communities is 
perfectly competent to make suitable provision. for resumption of such 
granted lands by stipulating in the enactment that transfers-of such lands 
in contravention of the terms of the grant or any regulation, rule or law 
regulating such grant will be void and providing a suitable procedure 
consistent with the principles of natural justice for achieving this purpose 
without recourse to prolonged litigation in court· in the larger interests of 
benefiting the members of the Scheduled Castes and Scheduled Tribes." 
25. Without payment of compensation land can be resumed, has also 

been held by this Court and even in a case when 'grant was for a certain 
period, the land could be resumed. The vires of the provisions contained in 
Sections 4 and 5 resuming the land without compensation have been upheld. 
In Manchegowdas, this Court has laid down thus: (SCC pp. 312-13, 
paras 19-20) 

"19. We have earlier noticed that the title which is acquired by a 
transferee in the granted lands, transferred in contravention of the 
prohibition against the transfer of the granted lands, is a' voidable title 
which in law is liable to be defeated through appropriate action and 
possession of such granted lands transferred in breach of the condition of 
prohibition could be recqverecl by the grantor; The right or property 
which a transferee acquires in the granted lands, is a defeasible right and 
the transferee renders himself liable to lose his right or property at the 
instance of the granter. We have further observed that by the enactment 
of this Act and particularly Section 4 and Section 5 thereof, the 
legislature is seeking to defeat the defeasible right of the transferee in 
such lands without the process of a prolonged legal action with a view to 
speedy resumption of such granted lands for distribution thereof to the 
original grantee or their legal representatives and in their absence to other 
members of the Scheduled Castes and Scheduled Tribes communities. In 
our opinion, this kind of defeasible right of the transferee in the granted 
lands cannot be considered to be property as contemplated in Articles 31 
and 31-A. The nature of the right of the transferee in the granted lands on 
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transfer of such lands in breach of the condition of prohibition relating to 
such transfer, the object of such grant and the terms thereof; also the law 
Bovernin5 such ~rants and the object and the scheme of th,e present Act a 
enacted for the benefit of weaker sections of our community, clearly g9 
to indicate that there is in this case no deprivation of such right or 
property as may attract the provisions of Articles 31 and 31-A of the 
Constitution. . 

20. In Amar Singh v. 'Custodiani, this Court while considering the 
provisions of the Administration of ~vacuee Property Act, 1950 (31 of b 
1950) and the nature of right in the property allotted. to a quasi­ 
permanent allottee held that the interests of a quasi-permanent allottee 
did not constitute property within the meaning of Articles 19(1)(1), 31(1) 
and 31(2) of the Constitution. This Court observed at SCR p. 834: (AIR 
p .. 611, para 25) 

''1,j, The leiimeQ ~O\lD~~l for tbli( pyti\i91;1~r~ h,~~ s\i;yp\JQµsly wge9 c 
that under the quasi-permanent allotment scheme the allottee is 
entitled to a right to possession within the limits of the relevant 
notification and that such right to possession is itself "property". 
That may be so in a sense. But it does not affect the question whether 
it is property so as to attract the protection of fundamental rights 
under the Constitution. If the totality of the bundle of rights of the d 
quasi-permanent allottee in. the evacuee land constituting an interest 

'in such· land, is not property entitled to protection of fundamental 
rights, mere possession of the land by virtue of such interest is not on 
any higher footing.' " 

26. In the instant' case, the transaction is ab initio void, that is, right from 
its inception and is .not voidable at volition by virtue of the specific language e 
used ln Secdon 42 of the Rajasthan Tenancy Act. There is declaration that 
such transaction of sale of holding "shall be void". As the provision is 
declaratory, no further declaration is required to declare prohibited 
transaction a nullify. No right accrues. to a person on the basis of such a 
transaction. The person who enters into an agreement to purchase the same, 
is aware of the coIIJ)equences of the provision carved out in order to protect 
weaker sections of the Scheduled Castes and Scheduled Tribes. The right to 
claim cornpensatiqa accrues from right, title or interest in the land. When 
such right, title or ;fbterest in land ii; inalienable to non-SC/ST, obviously the 
agreements . entered, into by the Society with the khatedars are clearly void 
and decrees obtained on the basis of the agreement are violative of the 
mandate of Sectic?rif!-2 of the Rajasthan Tenancy Act and are a nullity, Such a g 
prohibited transaction opposed to public policy, cannot be enforced, Any 
other interpretation would be defeasive of the very intent and protection 
carved out under-Section 42 as per the mandate of Article 46 of the 
Constitution, in fa~ur of the poor castes and downtrodden persons, included 
in the Schedules .tQ~rticles 341 and 342 of the Constitution of India. 
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27. In State of M.P. v. Babu La/10 the provisions contained in Section 

165(6) of the M.P.· Land Revenue Code, 1959 came up for consideration 
before this Court.' The High ·Court directed the State to file a suit for 
declaring the decree null and void. The decision was set aside. It was held 
that the case was a glaring instance of violation of law as such the High 
Court erred in not issuing a writ. The. decision of the High Court was set 
aside. The transfer which was in violation of the proviso to Section 165(6) 
transferring the right of bhuswami belonging to a tribe, was set aside. 

28. This Court in Lincai Gamango v. Dqyanidhi Jenall, while 
considering the provisions of the Orissa Scheduled Areas Transfer of 
Immovable Property (by Scheduled Tribes) Regulation, •• 1956 which 
prohibited alienation of rural property by a tribal to. a non-tribal, declared 
such transaction to be null and void. This Court while relying upon the 
decision in Amrendra Pratap Singh v. Tej Bahadur Prajapati12 has laid down 
that no right can be acquired by adverse possession on such inalienable 
property. Adverse possession operates on an alienable right. It.was held that 
non-tribal would not acquire a right or title on the basis of adverse 
possession. 

29. The relevant discussion is extracted hereunder: (Lineal Gamango 
d casell, sec pp. 440-41, para 7) 

"7. We find both these reasons given by the High Court are not 
sustainable. Coming first to the second point, we find that there is a 
decision of this Court directly on this point. It is reported in Amrendra 
Pratap Singh v. Tej Bahadur Prajapati=, The matter related to transfer of 
land falling in tribal area belonging to the Scheduled Tribes. The matter 
was governed by Regulations 2, 3 and 7-D of the Orissa Scheduled Areas 
Transfer of Immovable Property (by Scheduled Tribes) Regulations, 
1956 viz. the same Regulations which govern this case also. The question 
involved was also regarding acquisition of right by adverse possession. 
Considering the matter in detail, in 'the light of the provisions of the 
afor~said Regulations, this Court found Chae one of the questions which 
falls for consideration was 'whether right by adverse possession can be 
acquired by a non-aboriginal on the property belonging to a member of 
aboriginal tribe?' (SCC p. 76, para 14 of the judgment). In context with 
the above question posed, this Court observed in para 23 ~f the judgment 
as follows: (SCC p. 80) · 

'23 .... The right in the property ought to beone which is 
alienable and is capable of being acquired by the competitor. Adverse 
possession operates on an alienable right. The right stands alienated 
by operation of law, for it was capable of being alienated voluntarily 
and is sought to be recognised by the doctrine of adverse possession 

623 RAJASTHAN HOUSINO BOARD Y1 NflW rlffi\ mY 
NIRMAN SAHKA~I SAMITI LTD. (Arun Mishra, J.) 
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as having been alienated involuntarily, by default and inaction on the 
part of the rightful claimant. .. .' 

This Court then noticed two deeisions=one th~t of the P~ivy Council in a 
Madhavrao Waman Saundalgekar v. Raghunath Venkates~ Deshpande= 
and Karimullakhan v. Bhanupratapsinght", holding that title by adverse 
possession on inam lands, watan lands and debutter was incapable of 
acquisition since alienation of such land was prohibited in the interest of 
the State. We further find that the decision in Madhia Nayak15 relied 
upon by the High Court was referred to before this Court and it is b 
observed that the question as to whether a non-tribal could, at all 
commence prescribing acquisition of title by, adverse possession over the 
land belonging to a tribal which is situated in a tribal area, was neither 
raised nor had that point arisen in Madhia Nayak15. It is further observed 
that the provisions of Section 7~0 of the Regulations are to be read in the 
light of the fact that the acquisition of right and title by adverse c 
possession is clllimed by a tribul over the immoyable property of another 
tribal but not where the question is in regard to a non-tribal claiming title 
by adverse possession over the land belonging to a tribal situate in a 
tribal area. It is, therefore, clear in view of the decision in Amrendra 
Pratap Singhli that a non-tribal would not acquire right dnd title on the 
basis of adverse possession. Therefore, the second ground for setting d 
aside the order passed by the appellate court falls through. Therefore, the 
other factual . aspect about the possession of the respondents over the 
disputed lanct•'and entries in their favour may also not be of much 
consequence, ·iJi any case, this aspect of the matter has to be seen and 
considered ar~sh in the light of other facts and circumstances of the 
case." :.! e 
30. This Court:in Amrendra Pratap12 has laid down that the expression 

"transfer" would /J¥1ude any ~ealin; with the property when the word "deal 
with" has not beep defined in the statute. Dictionary meaning as the safe 
guide can be exttnded to achieve the intended object of the Act. The 
transaction or tlk(dealing with alienable property to transfer title of an 
aboriginal tribe ~ vesting the same in non-tribal was construed as transfer 
of immovable pr~i;)Frty. Extending the meaning of the expression "transfer of 
immovable property" would include dealing with .. such property as would 
have the effect of-causing or resulting in transfer of interest in immovable 
property. When the. object of the legislation is to prevent a mischief and to 
confer protection on the weaker sections of the society, the court would not 
hesitate in placing an extended meaning, even a stretched one, on the word, if g 
in doing so the statute would succeed in attaining the object sought to be 
achieved. When the intendment of the Act is that the property should remain 
so confined in its operation inrelation to tribals that the immovable property 

13 (1922-23) 50 IA 255 : AIR 1923 PC 205 
14 AJR 1949 Nag 265 
15 Madhta Nayak v, Arjuna Pradhan, (1988) 65 Cut LT 360 
12 Amrendra Pratap Singh v. Tej Bahadur Prajapati, (20Q4) 10 SCC 65 
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to one tribal may come but the title in immovable property is riot to come to 
vest in a non-tribal, the intendment is to be taken care of by the protective 
arm of the law and be saved from falling prey to unscrupulous devices, and 
this Court concluded any transaction or dealing . with immovable property 
which would have the effect of extinguishing title, possession or right to 
possess such property in a tribal and vesting the same in a non-tribal, would 
be included within the meaning of "transfer of immovable property". 

31. It was further submitted on behalf of the Society that though a 
purchaser after issuance of notification under Section 4( 1) • of the Land 
Acquisition Act cannot question the legality of the notification, but, can lay a 
claim for payment of compensation. Reliance has been placed on l).P. Jal 
Nigam v. Katra Properties (P) Ltd.16 When we consider the aforesaid dictum, 
this Court has laid down that after notification under Section 4(1) was 
published, sale of land is void against the State and Mis Katra Properties 
acquired no right, title or interest in the land and it is a settled law that it 
cannot challenge the validity of the notification or· the regularity in taking 
possession of the land before publication of the declaration under Section 6. 
Mis Kalra Properties, though acquired no title to the land, at best. would be 
entitled to step into the shoes of the owner and claim compensation. 

d However, in the instant case, it was a transactlon which was not only void 
against the State but also void inter se vendor and vendee. 

32. The right to claim compensation cannot be enforced by the Society 
on the basis· of such transaction as that would defeat the very object of the 
Act and the constitutional provisions including such castes and tribes under 
the protective umbrella of the Schedules to Articles 341 and 342 of the 

e Constitution, they cannot be deprived of the right to obtain the compensation 
of the land legally held by them and they cannot be made to fall prey to 
unscrupulous devices of land grabbers. The right to claim compensation is 
based on right, title or interestin the land, cannot be transferred by virtue of 
the mandate of Section 42 to a juristic person like the Society. It is the duty 
of the State to ensure that the benefit reaches to such persons directly and not 
usurped by intermeddlen a~ what is intended by the protection of the right to 
hold property of SC/ST, cannot be taken away by disbursing the 
compensation to the Society. The p1ersons of SC/ST, as the case may be, are 
the only rightful claimants to disbursal of compensation and such right 
cannot be tinkered with by void transaction as the purpose of compensation is 
the resettlement of the Scheduled Castes or Tribes. 

33. The other decision relied upon by the Society is V. Chandrasekaran v. 
g Administrative. Officer17 wherein this Court laid down thus: (SCC pp. 143·44, 

paras '15-18) 
"15. The issue of maintainability of the writ petitions by the person 

who purchases the land subsequent to a notification being issued under 
Section 4 of the Act has been considered by this Court time and again. In 

625 RAJAS THAN HO\JSING BOARD v, NEW PINK CITY 
NIRMAN SARKAR! SAJ.IJITI LTI). (Arun Mishra, ].) 
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is (1975) 2 sec 547 
19 (1996) 1 sec 426 
20 (1995) 2 sec 427 
16 (1996) 3 sec 124 
21 (1996) 11sec698 
22 (1996) 1 o sec 121 
23 (1995) 5 sec 335 
24 (1995) 2 sec 528 
zs (2008) 9 sec 111 
26 (2009) 1 o sec 689 : (2009) 4 sec: (Civ) 328 

Lila Ram V. Union of Indial8 this Court held that, any one who deals with 
the land subsequent to a Section 4 notification being issued, does so, at 
his own peril. In Sneh Prabha v. State of U.P.19, this Coo/t held that a a 
Section 4 notification gives a notice to the public at large tqat the land in 
respect to which it has been issued, is needed for a public purpose, and it 
further points out that there will be 'an impediment t9 any one to 
encumber the land acquired thereunder'. The alienation thereafter does 
not bind the State or the beneficiary under the acquisition. The purchaser 
is entitled only 'to receive compensation. While deciding the said case, b 
reliance was placed on an earlier judgment of this Court in Union of 
India v. Shivkumar Bhargava20. · 

16. Similarly, in U.P. Jal Nigam v. Kalra Properties (P) Ltd.16, this 
Court held th.at, purchase of land after publication of a Section 4 
notification in.relation to such land, is void against the State and at the c 
most, the pur~qp~er msy lJe " pmmi i.ut~mt~cJ in ~?wpens"tion, since he 
steps into the)~hoes of the erstwhile owner and may therefore, merely 
claim compensation. [See also Star Wire (India) Ltd, v. State of 
Haryana21.] . · ~· 

17. In Aja)£ Krishan Shinghal v. Union of lndia22, Mahavir v. Rural 
lnstitute23, Gtah Chand v. Gopala24 and Meera Sahni v. Lt. Governor of d 
Delhi2S this CQtJit categorically held that, a person who purchases land 
after the publil,ation of a Section 4 notification with respect to it, is not 
entitled to chaljenge the proceedings for the reason, that his title is void 
and he can at best claim compensation on the basis of the-vendor's title. 
In view of this; the sale of land after issuance of a Section 4 notification 
is void and t~~ purchaser cannot challenge the. acquisition proceedings. e 
(See also Tika Ram v. State of U.P.26) ··• 

18. In view of the above, the law on the issue can be summarised to 
the effect thata person who purchases land subsequent to the issuance of 
a Section 4 notification with respect to it, is not competent to challenge 
the validity of the acquisition proceedings on any ground whatsoever, for 
the reason that the sale deed executed in his favour does not confer upon 
him, any title and at the most he can claim compensation on the basis of 
his vendor's title." 

'<2015) 1 sec SUPREME COURT CASES 626 
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37. Section 175 of the Rajasthan Tenancy Act is extracted below: 
"175. Ejectment for illegal transfer or sub-letting.-(!) If a tenant 

transfers or sub-lets, or executes an instrument purporting· to transfer or 
sub-let, the whole or any part of his holding otherwise than in accordance 
with the provisions of this Act and the transferee or sub-lessee or the 
purported transferee or sub-lessee has entered upon or is in possession of 
such holding or such part in pursuance of such transfer or sub-lease, both the 
tenant and any person who may have thus obtained or may lli.us be in 
possession o/ the holding or any part of the holdlq.g, shall on, the application 
of the landholder, be liable to ejectment from the area sd' transferred or 
sub-let or purported to be transferred or sub-let. 

(2) To every application, under this section, the transferee or the 
sub-tenant ~r the purported transferee or' the sub-tenant, as the case may be, 
shill! be joined as a party. · 

(3) On an application being made under this section, the court shall issue 
a notice to the opposite party to appear within such time as may be specified 
therein and show cause why he should not be ejected from the area so 
transferred or sub-let or purported to be transferred or sub-let 

e 

d 

c 

b 

RAJAS THAN HOUSING BOARD v, NEW PINK CITY 
NIRMAN SAHKARI SAMIT! LTD. (Arun Mishra, J.) 

34. Reliance has been placed on Dossibai Nanabhoy Jeejeebhoy v. P.M. 
Bharucha27 so as to contend. that the "person interested" in the land under 
Section 9 of the Land Acquisition Act would include a person who claims 
interest in compensation to be paid on account of acquisition of land and the 
interest contemplated under Section 9 is QOt restricted to legal or proprietary 
estate or interest in the land but such interest as ·will sustain a claim to 
apportionment, is the owner of the land. In our opinion, the de~ision is of no 
avail. The instant transaction being void as per Section 42 offthe R.aJasthan 
Tenancy Act and the property was inalienable to non-Scheduled Caste. 
Obviously, the logical corollary has to be taken that .'. no right in 
apportionment to compensation can be claimed by the Society. ) 

35. In Himalayan Tiles and Marble (P) Ltd. v, Francis Victqr Coutinho28, 
it was laid down that "person interested" within the meaning o(.section 18 of 
the Land Acquisition Act would include a body, local authority/or a company 
for whose benefit the land is 'acquired. The company for whose benefit the 
land had been acquired was liable to pay compensation, was, held to be a 
"person interested". The decision is of no help to the cause espoused by the 
Society and the reliance on the same is misplaced. 

1 

' 

36. It WM vehemently urged on behalf of the Society that having failed to 
take recourse to the provisions of Section 175 of the Rajasthan Tenancy Act, 
the khatedars have lost their remedy .for ignoring the title acquired by the 
Society which has been perfected by the compromise decrees. passed by the 
civil court. 

a 

627 
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h 

(4) If appearance is made witthin the time specified in the;inotice and the 
liability to ejectment is contested, the court shall, on payment of the proper 
court fees, treat \he application to be a suit and proceed with the'case as a suit: a 

Provided . iliat in the event of the application having been made by a 
Tahsildar in res.pect of land held directly from the State Government no 
court fee shall ti'• payable. 

(4-A) Notwithstanding anything to the contrary contained-in sub-section 
(4), if the appijcation is in respect of contravention of the provisions 
contained in S.e~tion 42 or the proviso to sub-section (2) of Section 43 or b 
Section 49-A; 'tke court shall, after giving a reasonable opportunity to the 
parties of being·~eard, conclude the enquiry in a summary manner and pass 
order, as far as ,i)i,ay be practicable within a period of three months from the 
date of the app~arance of the non-applicants before it, directing ejectment of 
the tenant and lits transferee or sub-lessee from the area transferred or sub- 
let in contravention of the said provisions. 

(5) If no. such appearance is made or if appearance is .made but the c 
lil\\lility t9 ~j~~tum.it i~ UQt ~9,1t¥~t¥<J, \b¥ ~9Yrt ~b'lll F"~~. Q;r<J¥r QD Ui~ 
application as itjnay deem proper." 
38. There is no :dou.bt about it that Section 17 5 provides for ejectment for 

illegal transfer or sub-letting in contravention of the provisions of the said 
Act. However, there is no question of ejectment proceedings being tiled in 
the instant case under the aforesaid provision that would have been exercised o 
in futility as admittedly the possession has already been taken hy the State on 
22-5~1982. Apart from that, voidity of the transaction can be looked into in 
these proceedings also when right to claim compensation is asserted by the 
Society and from factual conspectus of the instant case it is apparent that the 
khatedars belong to the Scheduled Castes and they cannot be deprived of 
their right to claim compensation, intendment pf Section 42 can be 
effectuated in these proceedings. e 

39. On behalf of the Sodety, reliance has been placed on a decision of 
this Court in Nathu Ram v. State of Rajasthan29 in which this Court has 
considered the provisions of the Rajasthan Tenancy Act as it stood prior to its 
amendment made in the Act. The limitation prescribed was 12 years from the 
date of transfer. After the amendment, it is thirty years. It was also laid down 
that though the transfer was by itsellf void but the period of limitation would 
be applicable. In the instant case, there is no question of initiating the process 
under Section 175 of the Rajasthan Tenancy Act as much before passing of 
the decrees by the civil court in the year 1986, possession had been taken by 
the State in May 1982 much before· limitation lapsed. Thus, institution of 
proceedings for ejectment was not warranted. · 

40. In Ram Karan v. State of Rajasthan30, this Court has laid down that g 
transfer of holding by a member of the Scheduled Caste to a member not 
belonging to the Scheduled Caste by virtue of Section 42 of the Rajasthan 
Tenancy Act is forbidden and unenforceable. Such a transaction is unlawful 

, even under Section 23 of the Contract Act and an agreement or such transfer 
would be void under Section 2(g) of the Contract Act. This Court also 

29 (2004) 13 sec 585 
30 (2014) s sec 2s2: (2914) 4 sec (Civ) 306 
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considered Hmltation for flHng ejectment under Secdon 1,3. 'the proceeding 
filed after 31 years was held to be barred by limitation. '(he decision is 
distinguishable for the aforesaid reasons. r 

41. It was next contended on behalf of the Society that the Society has 
acquired a right and such right to hold property cannot be taken away except 
in accordance with the provisions of a statute. If a superior right to hold the 
property is claimed, due procedure must be complied with. Reliance has been 

b placed on Lachhman Dass v. Jagat Ram31, in which this Court has laid down 
thus: (SCC p. 454, para 16) ,. 

"16. Despite such notice, the appellant was not impleaded as a party. 
His ri~ht, therefore, to own and possess the suit.land could not have t?~~n 
taken away without givin~ him an opportunity of hearing: in a matter of 
this nature. To hold property is a constitutional right in terms of 
Article 3QQ.:.A of the Constitution of India. It is also a human right. Right 
to hold property, therefore, cannot be taken away except-in accordance 
with the provisions of a statute, If a superior right to hold a property is 
claimed, the procedures therefor must be complied with. The conditions 
precedent therefore must be satisfied. Even otherwise, the right of pre­ 
emption is a very weak right, although it is a statutory right. The court, 
while granting a relief in favour of a pre-emptor, must bear it in mind 
about the character of the right, vis-a-vis, the· constitutional and human 
right of the owner thereof." 
42. Reliance has also been placed in Tukaram Kana Joshi v. Maharashtra 

Industrial Development Corpn.32 in which it has been laid down thus: (SCC 
p. 358, para 8) 

"8. The appellants were deprived of their immovable property in 
1964, when Article 31 of the Constitution was still intact and the right to 
property was a part of fundamental rights· under Article 19 of the 
Constitution. It is pertinent to note that even after the right to property 
ceased to be a .fundamental right, taking possession of or acquiring the 
property of a citizen most certainly tantamounts to deprivation and such 
deprivation can take place only in accordance with the 'law', as the said 
word has specihcally been used in Article ~00-A of the Constitution. 
Such deprivation can be only by resorting to a procedure prescribed by a 
statute. The same cannot be done by way of executive fiat or order or 
administration. caprice. In Jilubhai Nanbhai Khachar v. State of 
Gujarat33, it has been held as follows: (SCC p. 627, para 48) 

'48. /fl. other words, Article 300-A only limits the. power of the 
State tha1;:·no person shall be deprived of his property save by 
authority 9/ law. There [is] no deprivation without [due] sanction of 
law. Deprivation by any other mode is not acquisition or taking 
possession!under Article 300-A. In other words, if there is no law, 
there is no:·¥eprivation.'" (emphasis supplied) 

629 RAJASTHAN HOUSING BO ARO v, NEW PlNK CITY 
NIRMAN SAHKARI SAMITI LTD. (Arun Mishra, ].) 
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2 Special Appeal No. 697 of 1995, decided cm 12-4-2007 (Raj) 
* Ed.: See below at p. 63lb 

h 35 (2014) 5 sec 610: (2014) 3 sec (Civ) 2!i4 
~4 {201~} 11 sec 1 

4. These provisions shall only be applicable, in case of future 
acquisitions. These provisions shall be (sic not)" specifically be applicable, 

* * g * 

·;~:· 
630 : ) SUPREMECOURTCASES "(2015) 7 sec : .: ; 
In Rajendra Naga.f Adarsh Grah Nirman Sahkari Samiti Lt4. v. State of 
Rajasthanr' and M.4ihew Varghese v. M. Amritha Kumar35, observations as to 
the similar effect hajl;i been made. a 

43. When we ~msider the aforesaid submlsslon, it is apparent that the 
right to hold property cannot be taken away except in accordance with the 
provisions of the statute but in the instant case, we are of the considered view 
that the right to hold property albeit had not been acquired by the Society, as 
the transaction was· ab initio void and a nullity. On the other hand, the land 
has been acquired. by the State Government and even the right to claim b 
compensation was.denied to the Society in the award passed on 30-11-1982 
by rejecting their objections. The recourse to Section 17 5 was· not required as 
already held by us. The question of entitlement of the Society is involved in 
the cases in view of the award dated 30-11-1982 rejecting the right of the 
Society to claim compensation. Thus, it cannot be said that there is violation 
of the principles laid down by this Court in the aforesaid cases with respect to c 
th~ right to hold J'l'Operty which cannot be taken away except ag provided in 
the provisions of the statute. 

44. Coming to the question of direction to consider allotment of land and 
quantum of compensation determined in the instant case, the Reference Court 
had determined compensation ,at Rs 260 per square yard whereas the High 
Court has determined it at Rs 100 per square yard and the Division Bench has d 
in addition ventured into directing the State Government to. consider the 
prayer for allotment of 25% of the developed land to the Society in the light 
of the Circular dated 27-10-2005 issued by the State Government and its 
decision in Ratni Devi v. State of Rajasthan2 decided on 12-4-2007. 

45. First, we take up the question as to the legality of the direction issued 
by the High Court with respect to allotment of 25% of the developed land in e 
terms of the order passed in Ratni Devil, 

46. When we consider the Circular dated 27-10-2005, the State 
Government considered the prevalent 'scheme in ·which khittedars could 
"surrender" their land without compensation and would obtain 25% of the 
developed residential area in lieu thereof. Paras 1 and 4 of the Circular are 
relevant and are quoted below: 

"I. In the matters of land acquisition on making a surrender of the land 
by the khatedar, he will be entitled for maximum· 20% residential and 5% 
commercial land to the said person from whom the land has been acquired. 
But for the khatedar no other person shall be allotted the land, even if 
nominated by him. 

-···-----------------------~-~--..,.--.--..:.·---·-·-------------""'."'---------------.;;..--------------------------·--·· 
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36 (2011) 12 sec 94 :·(2012) 2 SCC.(Civ) 245 
37 (1994) 4 sec 310 . 
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a 
wherein the Land Acquisition Officer has already declared thejaward and the 
compensation amount has been paid/deposited in the court oi;.15% land has 
been allowed to be allotted in the award." 

It is apparent from Para 1 that the Circular is applicable in the matter of land 
acquisition when the khatedars surrendered their lands. Para 4 qf the Circular 
makes it clear that the provisions shall apply in case of future acquisitions 
and the provisions shall not apply where the Land Acquisition Officers have 
already passed the award(s). .· - 

47. In the instant case, even the prevalent instructions which have been 
modified did not confer any right on the Society or the khatedars to claim 
the developed land. 1t was not a case of surrender of land; thus there was no 
question of the provisions of the Circular being applied as the Circular was 
in . the form of guidelines for future acquisitions where the khatedars 
surrendered their lands and award has not been passed. For the aforesaid 
reasons, the aforesaid Circular could not have been pressed into service by 
the Society and that too at the appellate stage before the Division Bench. 
The Division Bench has gravely erred in law while issuing· the aforesaid 
directions which were wholly unwarranted and uncalled for. · 

d 48. When we consider the decision in Ratni Devi2, it was. based upon a 
concession made by the counsel who appeared on behalf 1of the Jaipur 
Development Authority. The applicability of the Circular was *ot considered 
by the Division Bench. The matter was decided on the basis :of concession 
and the agreement between the parties. It was submitted before us on behalf 
of the Rajasthan Housing Board that a review petition had been preferred for 

e recalling the aforesaid concession made unauthorisedly beforethe Court. Se 
that as it may. In.ow- opinion.jhe Circular itself is not applicable and it was 
clearly a misadventure on the part of the Division Bench in the Instant case to 
rely upon the aforesaid decision in Ratni /)evi2• No negative equality could 
be claimed. ~ · ·· 

49. Earlier Ci~ular dated 13-12-2001 had been issued by the Deputy 
Secretary to the .Government of Rajasthan with respect to 4!16tttt~fit of 
15 % of the devel~ped land. It has not been issued in the name of 
the Governor. ThisfCourt has considered the enforceability of such circulars 
in .JaipurDevelopment Authority v. Vijay Kumar Data36.. This Court 
has referred to. :Q}e decision in Jaipur Development '.Authority v. 

g Radhey Shyam37 itf; which the decision of LAO to allot the plots in addition 
to compensation. ~s set aside and it was held that even in execution it 
was open to raise the question of validity or nullity of the decree. 

931 RAJAS THAN HOY~U'l~i aQMD v, ~w l?tNK 9~TY 
NIRMAN SAHKARI SAMIT! LTD. (Arun Mishra,].) 

SCC Online Web Edition, Copyright© 2019 
Page 12 Friday, August 9, 2019 
Printed For: Mr. Nachiketa Joshi 
SCC Online Web Edition: http://www.scconline.com 
TruePrint™ source: Supreme Court Cases -------------------~------------------------------··----------------------------·----------------------------------- 

~re~® 
I 0 NL IN E;s' 
True Prinf 

www.vadaprativada.in

www.vadaprativada.in



h 
36 Jaipur Development Authority v, Vijay Kumar Data, (2011) 12 SCC 94: (2012) 2 SCC (Civ) 245 
37 Jaipur Development Authority v. RfldheJ Shyam, (1994) 4 SCC 370 

Following is the r~l~vant discussion in Vijay Kumar [)ata36: (S(;C pp. 100-01, 
paras 12-13) : :: 

"12. The· C}hestion whether the Land Acquisition Officer could issue a 
dire~tiQD f W ·wMm~Dt Qf h\llQ to the awardees, sub-awardees and their 
norninees/sub-qbminees was considered by this Court in Radhey Shyam 
case'], After u\)ticing the provisions of Sections 31(3) and 31(4) of the 
1953 Act on .w.bich reliance was placed by the Senior Counsel appearing 
for the respondents, this Court held that the Land Acquisition Officer did 
not have the jurisdiction, power or aujhority to direct allotment of land to b 
the claimants.· This is Clearly borne out from the following extracts of 
para 7 of the judgment: (SCC p. 374) 

'7. A reading of sub-section (4) of Section 31, in our considered 
view, indicates that the Land Acquisition Officer has no power or 
jurisdiction to give any land under acquisition or any other land in 
lieu of compensation. 'Sub-section (4) though gives power to him in c 
the matter of payment of compensation, it does not empower him to 
giv~ any land in lieu of eomp1msation. Sub-section (3) expressly gives 
power "only to allot any other land in exchange". In other words the 
land under acquisition is not liable to .. be allotted in lieu of 
compensation except under Section 31(3), that too only to a person 
having limited interest .... The problem could be looked at from a 
different angle. Under Section 4(1), the appropriate Government d 
notifies a particular land needed for public purpose. On publication of 
the declaration under Section 6, the extent of the land .with specified 
demarcation gets crystallised as the land needed for a public purpose, 
If the enquiry under Section 5-A was dispensed with, exercising the 
power under Section 17(1), the Collector on issuance of notice under 
Sections 17, 9 and 10 is entitled to take possession of the acquired land e 
for use of public purpose. Even otherwise on making the award and 
offering to pay compensation he is empowered under Section 16 to 
t~k~ PQ~m~hm 9f tlw land, ~µch l~<:f ve~t~ in the Government free 
from all encumbrances. The only power for the Government under 
Section 48 is to denotify the lands before possession is taken. Thus, 
in the scheme of the Act, the Land Acquisition Officer has no power 
to create an encumbrance or right in the erstwhile owner to claim 
possession of a part of the acquired land in lieu of compensation. 
Such power of the Land Acquisition Officer if is exercised would be 
self-defeating and subversive to public purpose: 
13. The Court in Radhey Sh yam case37 also considered the question 

whether the appellant could challenge the award in the execution g 
proceedings and answered the same in the affirmative. The reasons for 
this conclusion are contained in para 8 of the judgment, the relevant 
portion of which is extracted be:low: (SCC pp. 374-75) 

'8 .... We have already said that what. is executable is only an 
award under Section. 26(2), namely, the amount awarded or the 

SUPREME COURT CASES (2015) 1 sec 632 

--------------~----------r------~-----------------··-·----------------~----------·---'!"'·---------------------------------- 

SCC Online Web Edition, Copyright© 2019 
Page 13 Friday, August 9, 2019 
Printed For: Mr. Nachiketa Joshi 
SCC Online Web Edition: http://www.scconline.com 
TruePrint™ source: supreme Court Cases 

~({]<C_® 
!ONLINE' 
True Prinf 

www.vadaprativada.in

www.vadaprativada.in



36 Jaipur Development-Authority v. Vijay Kumar Data, (2011) 12 SCC 94: (2012) 2 SCC (Civ) 245 
38 (1997) 1 sec 35 

h 

g 

e 

d 

c 

RAJASTHAN HOUSING BO ARO v. NEW PINK CITY 
NIRMAN SAHKARI SAMITI LTO. (Arun Mishra, J.) 

claims of the interests determined of the respective persons . in the 
acquired lands. Therefore, the decree cannot incorporate any matter 
other than the matters determined under Section 11 or those ref erred 
to and determined under Section 18 and no other. Since we have 
already held that the· Land Acquisition Oflker has 'no power Qr 
jurisdiction to allot land in lieu of compensation, the decree even, if 
any, under Section 18 to the extent of any recognition of the 
directions in the award for the allotment of the land given under 
Section 11 is a nullity. It is 9pen to the appellant, to raise the 
invalidity, nullity of. the decree in execution in that behalf. 
Accordingly we hold that the execution proceedings directing 
delivery of possession of the land as contained in the award are, 
invalid, void and unexecutable?" (emphasis in original) 

SO. In Vijay Kumar Data'36, this Court referred to the decision in Jaipur 
Development Authority v. Daulat Mal Jain38 in the following terms: (Vijay 
Kumar Data case36, SCC pp. 102-03, paras 14-15) 

"14. The legality and correctness of the order dated 24-?-1993 passed 
by the Division Bench of the Rajasthan High Court in DBCSAW No. 680 
of 1992 was considered in Jaipur Development Authority v. Daulat Mal 
Jain3S. Thi~ Court noted that the Lokayukta of Rajasthan had severely 
criticised the actions of the then Minister of Urban Development and 
Housing Department; Commissioner, Jaipur Development Authority and 
Zonal Officer df the Lal Ifothi Scheme, referred to the Rajasthan 
Improvement Trust (Disposal of Urban Land) Rules, 1974 and held: 
(SCC p. 49, para 22) 

'22. Therefore, there was no policy laid by the Government and it 
cannot belaid contrary to the aforestated rules and no such power 
was given ;o an individual Minister by executive action, as the land 
was already notified conclusively under Section 6(1) for public 
purpose, nemely; earmarked scheme. Since. the persons whose land 
was ac;quir~d were not owners having limited interest therein, qua 
the owners:.· having last right, title and interest therein, the sub­ 
awardees ~r nominees, after the acquisition under Section 4( 1 ), 
would accj\ire 110 title to the land nor sucf ultra vires acts of the 
Minister would bind the Government. The actions, therefore, taken 
by the Mtliister-cum-Chairman of the appellate authority and 
bureaucr~(f for obvious reasons would not clothe the respondents 
with any vestige of right to allotment. Acceptance of the contentions 
of the respondents would ht! fraught with dangerous consequences. It 
would alsQ;bear poisonous seeds to sabotage the schemes defeating 
the declared public purpose. The record discloses that such allotment 
in many a (;ase was in violation of the Urban.Land Ceiling Act which 
prohibits holding the land in excess of the prescribed ceiling limit of 

b 
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h 38 Jaipur Development Authority v. Daulat Mal Jain, (1997) 1 SCC 35 
36 Jaipur Development Authority v, Vij~y Kumar Data, (2011) 12 SQC 94; (2012) 2 SCC (Civ) 245 

the urban land. In some instances, a person Whose land of 500 sq yd 
was acquired, was compensated with allotment of 2000 sq yd and 
above, which is against the: public policy defeating even the Urban a 

. Land Ceiling Act. Would any responsible Minister or-a bureaucrat, 
with a sense of public duty and responsibility, transfer such land to 
sabotage the planned development of the scheme? Answer has 
obviously to be in the negative. The necessary inference is that the 
policy does not bear any insignia of a public. purpose, but appears to 
be a device to get illegal gratification or distribution of public b 
property defeating the public purpose by misuse of public office.' 
15. The Court further helld in Daulat Mal Jain case38 that the 

decision taken by the Minister and the actions of the bureaucrats were 
meant to benefit only those who had illegally secured transfer of land 
after the publication of the notification issued under Section 4 and that 
the so-called policy is a policy to feed corruption and to deflect the c 
public purpose. This is evinced from para 23 of the judgment, which is 
extracted below: {~G<;; pp. 49-~Q) 

'23. There is no iota of evidence placed on record that under the 
so-called policy, anyone from the general public could equally apply 
for allotment of the plots or was eligible to apply for such allotment 
nor any such general policy was brought to our notice. The allotment d 
has benefited only a •. specified class, namely, the awardees, sub­ 
awardees or nominees and none else. The decision by the Minister or 
the actions of the bureaucrats was limited to the above class which 
included the respondents. Legitimacy was given to the void acts of 
Chottey Lal, the erstwhile owner as well as LAO. Directions were 
given by the Minister and the bureaucrats acted to allot the land e 
under the very void acts. They are ultra vires the power. These acts 
Ctf<! in Utter disregard of the statute and the rules. ThireJore, by no 
stretch of imagination it can be said to have the stamp of.public 
policy; rather it is a policy to feed corruption and to deflect the 
public purpose and to confer benefits on (l specified category, as 
described above.' " (emphasis in original) 

51. The plea of discrimination was adversely commented upon by this 
Court in Vijay Kumar Data36 referring to the decision in Daulat Mal Jain38 
thus: (Vijay Kumar Data case36, SOC pp. 103-04, para 16) 

"16. The plea of discrimination which found favour with the High 
Court was also negatived by this Court in Daulat Mal Jain case38 by g 
malting the following observations: (SCC p. 50, para 24) 

'Z4. Tho quesuon mon fa. whether the ,action of not delivering 
possession of the land to the respondents on a par with other persons 
who had possession is an ultra vires act and violates Article 14 of the 
Constitution? We had. directed the appellants to file an affidavit 

SUPREME COURT CASES (2015) 1 sec . ~· 634 
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explaining the actions taken regarding the allotment which came to 
be made to others. Ari affidavit has been filed in that behalf by Shri 
Pawan Arora, Deputy Commissioner, that allotments in; respect of 47 
persons were cancelled and possession was not given. He listed 
various cases pending in this Court and the High Court .and executing 
court in respect of other cases. It is clear from the record that as and 
when any person had gone to the court to get the orders of LAO 
enforced, the appellant authority resisted such actions taking 
consistent stand and usually adverse orders have been subjected to 

'decision in various proceedlings. Therefore;. no blame of inaction or 
favouritism to others can be laid at the door of the present set-up of 
the appellant authority. When the Mln1ster was the Chaµ.man and had 
made illegal· allotments fol.lowing which possession was delivered, 
no action to. unsettle any such illegal allotment could have been taken 
then. That apart, they were awaiting the outcome of pending cases. It 
would thus be clear that the present set-up of the bureaucrats has set 
new standards to suspend the claims and is trying to legalise the ultra 
vires actions of the Minister and predecessor bureaucrats through the 
process of Iaw so much so that illegal and ultra vires acts are not 
allowed to .be legitimised nor are to be perpetuated by aid of Article 
14. That apart, Article 14 has no application or justification to 
legitimise ·~ii illegal and illegitimate action. Article 14 proceeds on 
the prem1sr, that a citizen has legal and valid right enforceable at law 
and persens having similar right and persons similarly 
circumstanced, cannot be denied of the benefit thereof. Such person 
cannot be· ~.i;liscriminated to deny the same benefit. The rational 
relationshi~ and legal back-up are the foundations to invoke the 
doctrine ·o~ equality in case of persons similarly situated. If some 
persons tl~rived benefit by illegality and had escaped from the 
clutches. ol law, similar persons cannot plead, nor the court can 
counten~n~ that benefit had from infraction of law· and must be 
allowed . t~ be retained. Can one illegality be compounded by 
permitting "Similar illegal or illegitimate or ultra vires acts? Answer is 
obviously no.' " 

52. In Vijay K~mar36 this Court after quoting the Circular of the State 
Government dated 6-12-200,1 issued by the Deputy Secretary of the 
Administration has observed thus: (SCC pp. 118-19, paras 49 & 52-54) 

"49. It is trite to say that all executive actions of the Government of 
India and the Government of a State are required to be taken in the name 
of the President or the Governor of the State concerned, as the case may 
be [Articles 77(1) and 166(1)].. Orders and other instruments made and 
executed in thename of the President or the Governor ofa State, as the 
case may be, are required to be authenticated in such mariner as may be 

a 

63S 
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39 (1987) 3 sec 34: 1987 sec (Cri)442 

52. Article 166 was int,erpreted in State of Bihar v. Kripalu Sh<;mkar39 
and it was observed: (SCCpp. 43-44, paras 14-15) ·· 

'14. Now, the functioning of the Government in a State is 
governed by Article 166 of the Constitution, which lays down that 
there shall be a Council of Ministers with the Chief Minister at the 
head, to aid and advise the Governor in the exercise of his functions b 
except where he is required to exercise his functions under the 
Constitution, in his discretion. Article 166 provides for the conduct 
of government business. It is useful to quote this article: · 

"166. Conduct of business of the Government of a State.-(1) 
All executive action of the Government ofa State shall be expressed 
to be taken in the name of the Governor. c 

(2) Orders and other instruments made and executed in the 
name of the Governor shall be authenticated in such manner as may 
be specified in rules to be made by the Governor, and the validity of 
an order or instrument which is. so authenticated shall not be called 
in question on the ground that it is not an order or instrument made 
or executed by the Governor. d 

(3) The Governor shall make rules for the more convenient 
transaction of the business of the Government of the State, and for 
the allocation among Ministers of the said business 'insofar as it is 
not business with respect to which the Governor is by or under this 
Constitution required to act in his discretion." 
15. Article 166(1) requires that all executive action of the State e 

Government shall be expressed to be taken in the name of the 
Governor. This clauserelnes to cam where The executive action has 
to be expressed in the shape of a formal order or notification. It 
prescribes the mode in which an executive action has to be 
expressed. Noting by an official in the departmental file will not, 
therefore, come within this article nor even noting by a Minister. Every 
executive decision need not be as laid down under Article 166(1) 
but when it takes the ·form of an order it has to comply with 
Article 166(1). Article 166(2) states that orders and other instruments 
made and executed under Article 166(1), shall be authenticated in the 
manner prescribed. .While clause (1) relates to 'the mode of 
expression, clause (2J lays down the manner in which.the order is to g 
be authenticated and clause (3) relates to the making of the rules by 
the Governor for the more convenient transaction of the business of 
the Government. A study of this article, therefore, makes it clear that 
the notings ·in a file get culminated into an order affecting right of 
parties only when it. reaches the head of the department and is 

* * * 

specified in the rules to be made by the President or the Governor, as the 
case may be [Articles 77(2) and 166(2)]. 

;(2015) 1 sec SUPREME COURT CASES 636 
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expressed in the name of the Governor, authenticated in the manner 
provided inArticle 166(2).' 
53. It is thusclear that unless an order is expressed in the name. of the 

President or the.Governor' and is authenticated in the manner prescribed 
by the rules, the same cannot be treated as an order made on behalf of the 
Government. A reading of the Letter dated 6-12-2001 shows that it was 
neither expressed in the name of the Governor nor was it authenticated in 
the manner prescribed by the rules. That letter merely speaks of the 
discussion ma~e by the Committee and the decision taken by it. By no 
stretch of imagination the same can be treated as a policy decision of the 
Governmentwithin the meaning of Article 166 of the Constitution. 

54. We ar~further of the view that even if the instructions contained 
in the Letter dhted 6-12-2001 could be treated as policy decision of the 
Government, . t.be High Court should have quashed the same because the 
said policy w~ clearly contrary to the law declared by. this Court in 
Radhey Shyqnj case37 and Daulat Mal Jain pase38 and was a crude 
attempt by the: political functionaries concerned of the State to legalise 
what had alr~~y been declared illegal l.)y this Court." · 
53. Thus, it ifapparent that the Circular in question cannot be pressed 

into service by tM~Society. Apart from inapplicability1 it is also apparem th"t 
the very purpose of issuing such circulars is not to benefit the purchaser who 
has acquired the · rlght after issuance of notification under Section 4 of the 
Rajasthan Land Acquisition Act, and in violation of the mandate of Section 
42. Consequently, ·the High Court had no jurisdiction to direct allotment of 
land. Even the· khatedars were· not entitled to such direction/benefit as the 
circulars are not applicable insuch cases. 

54. We I1,1ay refer to the decision in Hari Ram v. State: of Haryana4-0 
relied upon on behalf of the Society in which this Court considered passing 
of different orders, in respect of persons similarly situated, relating to same 
acquisition proceedings. The action was held to be violative of Article 14 
being discriminatory. There is no doubt about it that different standards 
cannot be applied for withdrawal from acquisition .. The present is not such a 
case. The Circular is not applicable. We cannot direct the State to act upon 
the circulars which are not applicable. Under the Code that all actions of the 
State are to be fair and legitimate, we cannot create negative equality and 
confer a benefit that too on the strength of a concessional statement which is 
not provided by the Circular. Concession made by the counsel in Ratni Devi 
case2 cannot widen the scope of the Circular. 

a 
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55. We may also refer to other decisions relied upon in Usha Stud and 
Agricultural Farms (P) Ltd. v, State of Haryanas) laying down that once a 
State Government has taken a conscious decision to release the land, there a 
would be no justification whatsoever for the State for not according similar 
treatment to the appellants is also of no avail to the Society, ' 

56. Coming to the quantum of compensation to be awarded in the instant 
case, it was submitted on behalf of the Society and the khatedars in the 
respective appeals that the compensation determined by the High Court is on 

0 the lower side. Adequate compensation has not been determined. It was 
submitted that oral evidence which was relied upon by the Reference Court 
ought to have been acted upon by the High Court. It was contended that the 
oral evidence cannot be ignored by virtue of the decisions in State of Gujarat 
v. Rama Rana42, Satyanarayana v, Bhu Arjan Adhikari43 and Ramanlal 
Deochand Shah v. State of Maharashtrart. 

57. The price of the land per square yard was determined by the 
Ref ereace Court, The QQ~WD~UtN)' ~viQ~n~~ whivh h~~ been refefre4 to by 
the Reference Court comprises of Ext. I agreement dated 26-8-1982 @ 
Rs 135 per square yard, Ext 3 agreement dated 7-1-1982 @ Rs 165 per 
square yard, agreement dated 28-9-1981 @Rs 135 per square yard for 244 sq 
yd and agreement dated 5-5-1979 ·@ Rs 94 per square yard. Certain d 
transactions of 1983 were also referred to which have to be 'ignored being 
subsequent to the date of notification under Section 4. However, referring to 
the oral statement of the witnesses in which value, was stated to be much 
more, the Reference Court has arrived at the conclusion of Rs 260 per square 
yard. The Single Bench of the High Court considered and referred to both the 
oral and documentary evidence. Ext. 1 agreement dated 26-8-1982 about the e 
sale of Plot No. 55 situated in.Krishna Vihar Gopalpura@ Rs l15 per square 
yard; Ext. 3 is a~reement for. sale of land of 200 • s<l yd, a~feement dated 
7-1-1982 @ Rs 165 per square yard situated at Maharani Farm, Durgapura, 
Ext. 4-A agreement for sale of 244 sq yd dated 29-8-1981 @ Rs 135 per 
square yard situated at J;3rijalpur from Krishnapuri Housing Society; Ext. 5 
agreement dated 2~-7-1982 of 18,000 sq yd of land @ Rs {25 per square 
yard for a total amount of Rs 22,55,000 entered into between Meena Kumari 
Housing Society and· trustee Devi ·Shanker Tiwari; Ext 7 agreement dated 
16-9-1983 about the sale of land measuring 147 sq yd for Rs 22,100 
approximately @ Rs 150 per, square yard and the land situated in Gram 
Panchayat Bhagyawas, Ext. 8 agreement dated 5-5-1979 of 34,000 sq y(J. @ 
Rs 90-94 per square yard. g 

58. It also considered oral evidence in detail and has not relied upon the 
same and has arrived at the average price to be Rs 135 per square yard 
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a 
making certain de~pcdon as large area has been acquired. In case area in 
question had beea, developed, certain area was bound to go in the 
development. Thus:fdeduction which has been madeto arrive at the figure of 
Rs 100 per squareyard is proper. We find in the facts and circumstances of. 
the case that the fi¢ing arrived at by the Single Bench is appropriate. No 
doubt about it. Oitat evidence can also be taken into, consideration but in the 
facts of this case,' :eie best evidence is documentary evidence-which has to 

b prevail. In the fai;;~ .of the documentary evidence evincing the price of the 
land per square yai:id the oral evidence which was based upon 'ipse dixit and 
without any souncf: basis, could nothave been accepted by the Reference 
Court. Thus, the· gtave error which was committed had beenirightly set at 
naught by the Single Bench . of the High Court, which determination of 
compensation has also not been interfered by the Division Bench. 

59. Reliance h~s been placed upon State of Gujarat v. Rama Rana42 with 
respect to acceptance of oral evidence in which case there was-failure on the 
part of the Agricultural Department to produce statistics as to, the nature of 
the crops and the prices prevailing at that time. In that context, it was 
observed that oral evidence cannot be rejected due to such failure and the 

d court has a duty to subject the oral evidence to great scrutiny and to evaluate 
the evidence objectively and dispassionately to reach a finding on 
compensation. 

60. Reliance has also been placed on Satyanarayana ,v. Bhu Arjan 
Adhikari43 in which it has been laid down that an analysis of the evidence by 
the Reference Court has to besatisfactory, Reliance has also been placed on 

e Ramanlal DeochamJ Shah v, Sum af M"h"rn~hm144 l"yiug YQ'}'D thilt it i~ f9r 
the claimant to prove that the amount awarded bx the Collector needs an 
enhancement and for that purpose, oral and documentary evidence can be 
adduced and when there is non-consideration of material evidence, the case 
can be remanded to lead evidence, In this case, there is proper scrutiny and 
evaluation of oral and documentary evidence by the High Court. The decision 
of the High Court with respect to determination of compensation deserves to 
be upheld. 

61. The High Court has rejected the application under Order 1 Rule 10 
filed by the k:hatedars. In the facts of this case, particularly when the issue of 
violation of Section 42 of the Rajasthan Tenancy Act was raised by the State 

g Government and reference was also as to the award passed in 1982 in favour 
of the . khatedars . in which the Society was denied the right to receive 
compensation, Obviously, the khatedars were required to be heard as the 
adjudication of their right was involved in the matter to decide to whom the 
compensation is payable, and whether the Society was entitled to claim 

639 RAJAS THAN HOUSING BOARD v. NEW PINK CITY 
NIRtr.fAN SAHKARI SAM:ITI LTD. (Arun Mishra, J.) 
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compensation on the basis of void transaction. It was also submitted before 
ij~ tbM tlw kbiMQi~H have squ0ht reference under Section 30 a5ainst the 
Society, that question can be. decided in those proceedings. :However, the a 
factual matrix and its determination of the question ·as to entitlement of the 
Society is necessary in the instant case, as such we q,ave decided it. More so, 
the plight of downtrodden class of the Scheduled Caste khatedars cannot be 
prolonged and considering the provisions which have been enacted for their 
protection, and the· constitutional mandate, we are inclined to exercise our 
power to set at rest the dispute between the parties and hold that only b 
khatedars, in case some. of them have died, their legal representatives would 
be entitled to receive the compensation which has been determined in the 
instant case. 

62. In order to protect the interest of the Scheduled Caste persons, we 
further direct that the Society or other intermeddler, or power-of-attorney c 
holder shall not be paid compensation on their behalf and the Collector/Land 
Acquisition Officer to ensure that the compensation is disbursed directly to 
the khatedars or their legal representatives, as the case may be, and that they 
are not deprived of the same by any unscrupulous devices of land grabbers, 
etc. Let the compensation be disbursed within a period of three months from 
today along with other permissible statutory benefits. d 

63. The direction issued by the High Court to grant 15~ ofthe developed 
land is hereby set aside. The appeals preferred by the Rajasthan Housing 
Board and the khatedars are allowed to the aforesaid extent and the 
remaining appeals are dismissed . .The parties to bear their own costs as 
incurred. 
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MA.HANT RAM SAROOP DA5!~~· ... Appellant; 
Versus .>; 

~:~ 0 SAiiT SPFCIAI ni:.:r:-.rr-·~:p •. rn .. rH!~RGE OF THE HINDU 
·*·" ;~EuGrc)us TRUSTS AN~6::.6-f~it:'Hs .. ~ R~~pondents. 

' ... 
Civil Appea: ~c .. 2;43 of1955.:'..., decided on April lS, 1959 

Advocates who appeared in ~his case : -~ 
L.K. Jha, Senior Advocate, (S.fCP. Sinha & R.C. Prpsc;td, A1vocates, with him), for 

Jh~ Appellant. . . . ; 
Mahabir Prasad, Advocate-General for the ~;tate of 1;3ihar (Ishwari Nandan Prasad & 

S.P. Varma, Advocates, wlth.hirn). for the Respondents. 
The Judgment of the Court was delivered by , 

SUOHANSHU KUMAR DAS, J..- This appeal on a certificate gr~nted by the High Court 
of Patna is from a judgment o'f the said High Court dated Se~tember 13, 1954, in a 
writ proceeding numbered as fvHscelle:ineous Judicial Case No. 3,9 of 1954 in that court, 
which the appellant had instituted on an application made uncer Article 226 of the 
Constitution in the circumstances stated below. , 

~t. It was alleqed that one Mahatma Mast Ramji1 ;q Hifldu saint, owned and 
possessed considerable properties in the district of Monghyr;, in the State of Bihar, 
?,bout two hundred years ago, ne buHt a small temple at Salotlna in wt:tich he installed 
a deity called Sri Thakur Lakshrt:i NarafnjL This temple came to be known as the 
Salonna asthal. Mast Rarnj; dled near about the year 1802. He was succeeded in turn 
by some of his disciples, one of whom was Mahent Lakshrnf Dasji. He built a new 
temple in 1916 into which 1:~~ removed the deity from the old temple and installed two 
new deities, Sri Ram and Slta, in l.919 Mahant Lakshmi D~sji died. He left three 
disciples, Vishnu Das, Bhagwat Das and Rameshwar Das. A dispute arose among these 
disciples about succession to the gaddi, which was settled sometime in February 1919. 
By that settlement it was arran'ged that Vishnu Das would succeed Mahant Lakshmi 
Das as the shebait and would be succeeded by Bhagwat Das, and thereafter the ablest 
"bairaqi" of the asthai, born of 3rahmin parents, would be e!ig{ble for appointment as 
snebalt. Bhagwat Das died sometime in 1935 and again a dispute arose between one 
Rameshwar Das, the youngest cheia of Mahant Lakshmi Das, and Ram Saroop Das WhQ 
is the present Mahant and appellant before us. Rarneshwar Das, it appears, filed an 
appltcatlon under the Charitable and Reiiglous Trusts Act (14 of 1920) for a direction 
upon Mahant Ram Saroop Das to render an account of the usufruct of the astnal, This 
.;pplication was contested by Mahant Ram Saroop Das, who said that the properties 
appertaining to the Salouna asthal did not constitute a public trust within the meaning 
of the provisions of the Charitable and R.eiigious Trusts Act (1.4 of 1920) and therefore 
he was not accountable to any person, Mahant Ram Saroop Das also applied for and 
obtained permission under S·:3ctron 5 of the aforesaid Act to institute a suit for a 
declaration that the Salcuna asthat and the properties thereof did not constitute a 
public trust. Such a suit \,1vas brought ~n the Court of the Subordinate Judge of 
Monghyr who, however, dismissed the suit. Then, there was an appeal to the High 
Court of Patna and by the judgment and decree passed in First Appeal No. 10 of 1941 
dated March 5. 1943 .. the Hh::ih Court cave a declaration to the effect that the Satoune 

ln the. Sur.H"ei11T~e Court of India 
(BEFORE SUDHI R.A.NJAN DAS~ ¢.J. AND SUDHANSHU KUMAR DAS, P.B~ GA.JENDRAGADKAR, K.N. 

Vl/..~NCHOO AND M. HIDAYATUL!.AH, JJ.) : ~ ' 
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~f;thal and the properties appertaining thereto did not constitute a public trust within 
the meaning of the provisions of the Charitable and Religious Trusts Act, (14 of 1920). 
Some eight years later, the Blhar Hlndu Religious Trusts Act, 1950 (Bihar 1 of 1951), 
hereinafter referred !to as "the Act", was passed by the Bihar Legislature and received 
the President's assent on February 21, 1951. It came into force on August 15, 1951. 
The Bihar State Board of Religious Trusts (one of the respondents before us) was 
constituted under this Act to discharge in regard to religious. trusts other than Jain 
religious trusts the functions assigned to it under the several provisions of the. Act. On 
November 14, 1952, this Soard; in exercise of the· powers conferred on lt under 
Section 59 of the Act, asked the appellant to furnish to the ... Board a return of the 
income and expenditure of the asthal. The appellant replied bv a letter dated 
cecemcer 11 l<.1~'1 tti~t the $~lquna .. asthat wqs a private institution to which the Act 
did not apply, and also drew the attention of the Board to the judgment and decree of 
the High Court in First Appeal No. 10 of 194L The Board; however, gave a reply to the 
effect that it was not bound by the declaration made by the High Court and asked the 
appellant to obtain a declaration in respect of his claim under the provisions of the Act 
f , to submit a return. Thereafter, on January 22, 1954, the appellant made his 

- application under Article 226 of the consututlon in which he averred (a) that the 
Salouna asthal was not a religious trust within the meaning of the Act; (b) that the 
properties appertaining thereto did not constitute a religious trust and the appellant 
was not a trustee within the meaning of the Act; (c) that the Act did not apply to 
private trusts; and (d) that the demand made by therespondent Board amounted to 
an interference with the appellant's fundamental right to hold the asthal properties. 
The appellant accordingly prayed for the issue of a writ quashing the order of the 
respondent Board requiring the appellant to submit a return of income and 
expenditure and also for an .order directing the respondent Board and its officers to 
refrain from interfering with the appellant in his right of management of the Salouna 
esthal and the properties appertaining thereto. · · 

~l. The High Court of Patna by its judgment complained against, dismissed the 
petition on the main ground that the language of Section 2(1) of the Act, which 
defined a "religious trust" for the purposes of the Act, was wide, enough to cover within 
its ambit both private and public trusts recognised by Hindu law to be religious, pious 
or charitable and that the. Salouna astnal did not come within any of the two 
exceptions recognised by the section, namely, (1) a trust created according to Sikh 
rellqlon or purely for the benefit of the Sikh community; and (2) a private endowment 
created for the worship of a family idol in which the public are not interested. The High 
Court also held that the materials on the record were not sufficient to decide the 
question whether the Saiour.la asthal and the properties thereof constituted a religious 
trust of a public cnaracterj, but proceeding on the footing that the Act applied to 
private· trusts, it expressed -the view that the restrictions imposed on the trustee Q,y 
the several provisions of ·Jhe Act were not violative of the fundamental right 
guaranteed under Article 19,";tl)(f) of the Constitution, inasmuch as there was no legal 
reason why the State shci.Uld not exercise superintendence' and control over the 
~dministration of private tnl;.sts as ill the case of public trusts. In a judgment dated 
October 5, 1953, dealing wjt(l the same question in some earlier cases, the High Court 

- h~d, however, expressed '.af somewhat different view. it had then referred to the 
principle that when a legislature with limited power makes use of a word of wide and 
general import, the presumption must be that it is using the 'word with reference to 
what it is competent to legi'~late, and adopting that principle it said that Section 2(1) 
of the Act should be read in.~a restricted sense so as to include only Hindu religious or 
charitable trusts of a public 'cheracter and the provisions of the Act would accordingly 
apply to such trusts only. · 

4. The principal point ~,rged before us on behalf of the appellant is one of 

SCC Online Web Ecition, Copyright© 2019 
Page 2 Monday, August 5. 201S @_ 
Printed For: Mr. Nachlketa Jost":! /Q 
SCC Online Web Edition: r.ttp://www.scconline.com ' · ----·----··--- ·------------··~·-- - ----- ----------- .. -------- ~-·--:----·---·~----·-··------------------------ ---·----- 

. sec~; 
lmtDDf 

.r~- .,.Vi~';J<qW f,y;tdn~;,f 

www.vadaprativada.in

www.vadaprativada.in



·,~·~nstruction ·- do the pn)iislons of the Act apply to prlvate religious trusts? The 
contention of the appellant {s that they do not. It is necessary to refer at this stage to 
some of the relevant provisions of the Act. In connected Civil Appeals Nos. 225, 226, 
228 229 and 248 of 1955 Tn which also we are delivering judgment today, we have 
refe~red to the provisions oh:he Act In somewhat greater detail; In this appeal we shall 
refer to such provisions only.as have .a bearing on the principal 'point. 

!i. We start with the definition clause in Section 2(1). It says- 
""religious trust' mean·~ any express or constructive trust created or existing for 

any purpose recognised by Hindu .law to be religious, pious or charitable, but shall 
not include a trust created according to the Sikh religion or purely for the benefit of 
the Sikh community and a private endowment created for the worship of a family 
idol in which the public are not interested"; ~ 

The expression "trust property" in Section 2(p) means the property appertainlnq to a 
reliqlous trust and the expression "trustee" in Section, 2(n) is defined in the following 
terrns-« · 

"trustee means any oerson, by whatever designation known, appointed to 
, - administer a religious trust either verbally or by or under any deed or instrument or 

in accordance with the usage of such trust or by the District J1Jdge or any other 
competent authority, and includes any person appointed by a trustee to perform the 
duties ofa trustee and any member of a committee or any other person for the time 
being managing or administering any trust property as such;" 

The next important section for our purpose is Section 4 as amended by Bihar Act 16 of 
1954, which gives effect to certain amendments and repeals. Sub-section (5) of 
Section 4 is in these terms- · 

"The Reliqious Endowments Act, 1863 (20 of 1863), and Section 92 of the Code 
of Civil Procedure, 1908 (5 of 1908), shall not apply to any religious trust in this 
State, as defined in this Act." 

Chapter V of the Act contains a series of sections which delimit the powers and duties 
of the State Board of Religiot1s Trusts. Section 48, the. opening section of the chapter, 
states the general powers and dutles of the Soard. Section 29(1) has a bearing on the 
question at issue before us. It states inter alia that where the supervision of a religious 
trust is vested in any committee er association appointed by the founder or by a 
competent court or authorttv, such committee or association shall continue to function 
under the general superintendence and control of the Board unless superseded by the 
Board under sub-section (2) of the section. If an order of supersesslon is passed, the 
committee or association or any other person interested in the religious trust may 
within 30 days of the order of the Board under sub-section (2) make an application to 
the District Judge for varying, modifying or setting aside the order of supersesston. 
Section 30, so far as it is relevant for our purpose, states= 

"When any object of a religious trust has ceased to exist or has, in the opinion of 
the Board, become imp9$~il?I~ of ~·t;hifiYtiment, the ~o~n;I may, of its own motion or 
on the application of any Hindu, after issuing notice in the prescribed manner, to 
the trustee of such trust and to such other person as may appear to the Board to be 
interested therein and after making such inquiry; as it thinks fit, determine the 
object (which shall be similar or as nearly similar as practicable to the object which 
has ceased to· exist or become impossible of achievement) to which the funds, 
property or income of the trust or so much of such fund, property or income as was 
previously expended on or applied to the object which has ceased to exist or 
become impossible of achievement, shall' be applted." · 

Section 32 defines the power of the Board to settle schemes for proper administration 
of religious trusts. It states: · 

''32. (1) The. Board rnav, of its own motion or on application made to it in this 
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(a) settle a scheme for such religious rust after making such inquiry as it 
thinks fit and giving notice to the trustee of such trust arid to such other person 
as may appear to the Boa.rd to be interested therein; · 

(b) in like manner and subject to the like ccndltlons, modify any scheme 
settled under this section or under any other law or substitute another scheme in 
its stead: ; 

· Provided that any scheme so settled, modified or substltuted shall be in 
accordance with the law. governing the trust and shall 'riot be contrary to the 
wishes of the founder so far as such wishes can be ascertained. 
(2) A scheme settled, modified. or substituted instead of another scheme under 

this section shall, unless otherwise ordered by the ipistrict Judge on an application, 
if any, made under sub-section (3) come into force on a day1 to be appointed by the 
Board in this behalf and shall be published in the Official Gatette. 

(3) The trustee of, or any other person interested in, such.trust, may within three 
months from the date of 'the publication in the Official Gazette of the scheme so 
settled, modified or substituted instead of another scheme, as the case may be, 
make an appucattcn to the District Judge for varvinq, modifying or setting aside the 
scheme; but, subject to the result of such application, the order of the Soard under 
sub-sections (1) and (2) shall be final and l;>inding upon thetrustee of the religious 
trust and upon every other. person interested in such religious trust. 

( 4) An order passed by the District Judge on any application made under sub- 
section (3) shall be final."·· · 

It may be here stated that the expression "person interested in religious trust" is 
defined in Section 2(g). The deflnltloa is in these terms- 

'''·person interested inva religiqus trust' means any person who is entitled to 
receive any pecuniary or pther benefit from a religious trust ano includes,- 

(i) any person who has a right to worship or to perform any rite, or to attend 
at the performance of·~ny worship or rite, in any religiol.,ls institution connected 
with such trust or topartrclpete in any religious or charitable ministration under 
such trust; · :f · t 

(ii) the founder 0;3nd:·~ny descendant of the founder; and 
(iii) the. trustee;" ;. 

The only other section whiub,.\ need be quoted in full is section 48 of the Act which is in 
these terms: : ·t 

"48. (1) The Board,'. §r with the previous sanction of the Board, any person 
interested in a religious trust mav make an application to the District Judge for an 
order- ·~. , 

(a) removing the trJstee of such religious trust, if such.trustee-> 
(i) acts in a manner prejudicial to the interest of the said trust; or 
(ii) defaults on tf1re1:: or more occasions in the payment of any amount 

payable under any raw for the time being in force in respect of the property or 
income of the said 'trust or any other statutory charge on such property or 
income; or · 

(iii) defaults on three or more occasions in the payment of any sum payable 
to any beneficiary under the said trust, or ' in discharging any other duty 
imposed upon him under d:; or 

(iv) is guiitv of a breach of trust. 
(b) appointing a new trustee; 
(c) vesting any propertv in a trustee; 
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(d) directing accounts and inquiries; or 
(e) granting such further or other relief as the nature of the case may require. 

(2) The order of the District: Judge under sub-section (1) shall be final." 
E~. Now, the argument on behalf of the. appellant. is that· on a true and proper 

construction of the aforesaid provlsions of the Act, considered in the backqround of 
previous legislative history with regard to reliqlous, charitable or pious trusts in India, 
the definition clause in Section 2(1) of the Act is confined, to religious, pious or 
charitable trusts of a public nature recognised as such by Hindu law. In order to 
appreciate this argument it is necessary to state first the distinction in Hindu law 
between religious endowments which are public and those whi~h are private. To put it 
briefly, the essential distinction is that in a public trust the beneficial interest is vested 
in an uncertain and fluctuating body of persons, either the public at large or some 
considerable portion of it answering a particular descrlption.: in a private trust the 
beneficiaries are definite and ascertained individuals or who within a definite time can 
be definitely ascertained. The fact that the uncertain and fluctuating body of persons is 
a section of the public following a particular religious faith or is only a sect of persons 
· a certain religious persuasion would not make any difference in the matter and 
would not make the trust ~ pHv~M tti'u~t (SM th~ oh~~rvatiMS 'iM Nabi Shirs2i v. 
Province of Bengal)i. The distinction in this respect between English law and Hindu law 
has been thus stated by Dr Mukiierjea in his 71agore Law Lectures on the Hindu Law of 
Religious and Charitable Trusts (1952 Edn., pp. 392-96): "In English law charitable 
trusts are synonymous with public trusts and what is called teligious trust is only a 
form of charitable trust. The beneficiaries in a charitable trust being the general public 
or a section of the same and not a determinate body of individuals, the remedies for 
enforcement of charitable trust are somewhat different from those which can be 
availed of by beneficiaries in a private trust. In English law the Crown as parens 
petriee is the constitutional protector of all property subject to charitable trusts, such 
trusts .being essentially matters of -publlc concern. : .. One fundamental distinction 
between English and Indian law lies in the fact that there can be religious trust of a 
private character under Hindu raw which is not possible in En~li~h law." 

j~. On behalf of the appellant it has been pointed out that sp far as public religious 
and cherltable trusts are concerned, there are a number of legislative enactments, 
both general and local, which aim at controlling the management and administration 
of such trusts and provide for remedies in cases of mal administration. So far as 
private religious trusts are concerned, there are no specific statutory enactments and 
such trusts are regulated by the general law of the land. The British Government, 
when it was first established in India, following the tradition of the former rulers, 
assorted by virtue of its sovereign authority the right to visit public religious and 
charitable endowments and to prevent and redress abuses In thelr management. A 
Regulation for that purpose was passed in Bengal in 1810 (Regulation 19 of 1610) and 
<me for Madras in 1817 (Reputation 7 of 1817). In Bombay also there was a Regulation 
ti' or i$1') which related to endowments of the same character. tn iM3 was passed 
the Religious Endowments Act (20 cf 1863), which repealed the Bengal and Madras 
5{,egulations insofar as they related to purely religious institutions and their control was 
transferred from the Board of Revenue to non-official committees constituted under 
the Act of 1863. ·It is wortv of note, however, that the Act of 1863 also applied to 
public religious endowments only. In course of time it was found that the Act of 1863 
did not provide adequate protection to public religious trusts against abuses which led 
to their control by the State and the remedies provided by that Act did not go far 
enough. Then came the Charitable. Endowments Act, 1890 (6 of 1890) and the 
Charitable and Religious Trusts Act, 1'920 (16 of 1920), both of which related to publif 
trusts; the former related· exclusively to public. trusts for charitable purposes 
unconnected with reuclous teacntnc or. worshle while the fatter related to trusts 
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~:/eated for public purposes of .a charitable or religious nature, In the Civil Procedure 
Code of 1877 a specific section was introduced viz. $e.ction 539, under which a suit 
could be instituted in case of any alleged breach of any express or constructive trust 
created for public rellqlous or charitable purposes. This sectlon was later amended, 
and in this amended form it became.Section 92 of the present Civil Procedure Code, 
the first condition necessary to bring a case within its purview t;>eing the existence of a 
trust, whether express or constructive for public purposes of a religious or charitable 
nature. It is clear beyond doubt that a private trust 1$ outstde the operation of Section 
92 of the Civil ProcedureCode. Of the local Acts, the eartlest was that of the Bombay 
Presidency of the year 1863. In more recent years were passed the Orissa Hindu 
Religious Endowments Act, :!:939r the Bombay Public Trusts Act, 1950 and the Madras 
Hindu Religious and Charitable Endowments Act, 1951, all of; which relate to public 
rellqlous institutions and endowments. No local Act has been brought to our notice 
which clearly or unmlstakerilv sought to include within its ambit private religious 
trusts. 

8. On behalf of the appellant 1t has been submitted that though the definition 
f ''use in Section 2(1) of theAct is expressed in wide language/ other provisions of the 
Act make it clear that it is 'conttned to public trusts only. section 2(1) of the Act, we 
have pointed out, recoqnlses two exceptions: first, a trust created according to the 
Sikh religion or purely for the benefit of the Sikh comrnunitv: .and, second, a private 
endowment created for the, worship of a fa'mily idol, in which the public are not 
ir.t~r~~t@~, it i~ not dis~ut11tl tnat the secend m(ception i£ an instance of a private 
trust, in which the public are not interested. The High Court has taken the view that 
inasmuch as the definition i;~?use mentions by way of an exceptlon only one instance 
of a private endowment/ : all private endowments created qthe!'Vtlise than for the 
worship of a family idol must be included within the definition on the maxim of 
expressro unius exclusio alt¢.tius. We do not think that this view is quite correct. First 
of atl, let us examine sornejother provisions of the Act which specifically refer to the 
definition clause and see wt.tat the legislature has itself taken it to mean. Take, for 
example, Section 4 of the :~ct1 as amended by Bihar Act 16, of 1954. This section 
amends and repeals certain earlier Acts like the Charttable Endowments Act, 1890 and 
the Charitable and Reltqious'Trusts Act, 1920, both of which we have already pointed 
O!Jt related exclusively to P.\.iJblic trusts. Sub-section (S) of sectton 4 states that the 
Religious Endowments Act, l.863 and Section 92 of the Code of Civil Procedure, 1908 
shall not apply to any reliqlous trust in the State1 as defined in this Act. The Religious 
Endowments Act: 1863 and Section 92 of the Civil Procedure '.Code, -· both apply to 
public trusts; they have no' application to private trusts. If the definition clause was 
intended to include within its ambit .prlvate trusts (other than those created for the 
worship of a farnily idol), then it is difficult to understand why sub-section (5) of 
Section 4 shou!d be worded as H: has been done. That sub-section in effect says that 
two earlier enactments which apply exclusively to public trusts shall not apply to any 
trust (we emphasise the word "any") as defined in the Act. If private trusts created 
otherwise than for the worship of a family ido! were included in the definition of 
'"21i~~ious trust, then sub-section (5) was entirely otiose or redundant so far as those 

-private trusts were concerned 'for the earlier enactments never applied· to them. The 
obvious indication· is that all trusts defined in the Act are publit trusts enc, therefore, 
it became necessary to exclude the operation of earlier enactments which but for the 
exclusion would have applied to such trusts. If the 'intention of sub-section (5) of 
Section 4 was to exclude some trusts only out of many included within the definition 
clause from the operation of the earlier enactments, as is contended for by the learned 
Advocate-Genera' of Blhar, then the use of the word "any" appears to us to be 
particularly inapt. Sub··section (5) of Section 4 was amended by Bihar Act 16 of 1954. 
Before the amendment it read as follows: ' 
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"4. (5) The P.e!igicus Endowmeqts Act, 186~ and Section·92 of the Code of Civii 
Procedure, 1908 shall not apply to any Hindu Religio.us Trust Jn the State of Bihar." 

Prlor to the emendrnent, sub-section (5) made no reference to the definition clause; it 
merely. said that two of the earlier enactments shall not applv.to any Hindu Religious 
Trust in the State of Bihar. The amended sub-section, however, specifically; refers to 
the definition clause and states that two of the earlier enactments, which apply only to 
public trusts, shall not apply to any trust as defined in 'the Act. 'In our opinion, by sub­ 
section (5) of Section 4 the Legislature itself has spoken and ipdicateo the true scope 
and effect of the definition clause. 

$>. Secondly, it may be asked why the legislatwre having before it the earlier 
enactments which applied to public trusts only, failed to use the word "public" before 
the word "purpose" in the deflnttion clause? This is a pertinent question which must be 
faced. The answer, we think, is this. Charitable trusts are public trusts, both under the 
English and Indian law; in England a .reliqlous trust being a form of charitable trust is 
also public, but in India, according to Hindu law, religious trust. may be public or 
private. But the most usual and commonest form of a private religions trust is one 
: .... .eated for the worship of a family idoi in which the public are not interested. Any 
Qt~ier private reli~ious trust must be very rare and difficult to think of. Dealing with the 
distinction between public and private endowments in Hindu law, ~Ir e>!nshah Mulla 
has said at p. 529 of his Principles otHindu Law (11th Edn.)- 

''Religious endowments are either public; or private. In a· public endowment the 
dedication is for the use or benefit of the public. When property is set apart for the 
worship of a fami!y god in which the public are not interested, the endowment is a 
private one." · 

Obviously enough, the definition clause merely quotes the tvpical example of a private 
endowment mentioned above. It is also significant that the exclusion of an endowment 
created for the worship of a family idol is based on the adjectival clause which follows 
it viz. "in which the public are not interested". In other words, the exclusion is based 
on the essential distinction between a public and private trust in Hindu law. If the test 
is that the public or any section thereof are not interested in the trust, such a test is 
characteristic of all private trusts: in Hindu law. rt also shows that there may be a trust 
created for the worship of a family idol in which the public may be interested. Those 
are cases of trust which began as il'i private trust but which; eventually came to be 
thrown open to the pubilc, This also indicates that the definition was intended to cover 
only public trusts", . 

:LO. We now turn to some of the other provisions of the Act, which we have earlier 
quoted. Section 29(1) which talks of supervision of a religious trust being vested in 
any· committee or association appointed by the founder or by a competent court or 
authority is ordinarily appropriate in the case of a publlc trust only. Section 30{1) 
which embodies the doctrine of cvpres permits any Hindu to make an application for 
invoking the power of the Board to determine the object to which funds, property and 
income of a religious trust shall be applied where the original object of the trust has 

-, ceased to exist or has become impossible of achievement. This section is also 
Hlappropriate in the caseof private trust, the obvious reason being that any and every 
Hindu cannot be interested in a private trust so as to give him a locus standi to make 
the application. Further, tt is, difflcuit to visualise that a Hindu private debutter will fail, 
for a deity is immortai. Even .if the ido! gets broken or: is lost or stolen, another image 
may be consecrated and lt cannot be said that the original object has ceasec;I to exist. 
Section 32 is an important section of the Act and confers power on the Board to settle 
schemes for proper administration of religious trusts. Now, the section says that the 
Board may exercise the power of its own motion or on application made to it in this 
behalf by two or more persons interested in any trust. The language of the section 
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Jl2. Learned counsel for the appellant has in the alternative argued before us that if 
the Act applies to private trusts, several of its provisions will be violative of the 
fundamental right guaranteed to citizens under Article 19(1)(f) of the Constitution 
inasmuch as the restrictions imposed thereby on trustees of private trusts, in which 
the public are not interested, cannot be justified as reasonable restrictions in the 
interests of the general public within the meaning of clause (5) of Article 19. The High 
Court negatived this argument by adopting the rule of English law that in the case of a 
charitable corporation where the founder is a private person, he and his heirs become 
visitors in law and where such heirs are extinct or incompetent, their powers devolve 
on the Crown or the State; therefore, it is in the interests ofrthe general public that 

-'-he State should ·exercise superintendence and control over the administration of 
private trusts as in the case of public trusts. This view of the High Court has been 
seriously contested before us, and learned counsel for the appellant has submitted 
that there is no warrant for the adoption of the rule of English law in view of the 
fundamental distinction between English and Hindu law as to private religious trusts. 
He has also drawn our attention to the following observations of Dr Mukherjea (Hindu 
Law of Religious and Charitable Trust; 1952 Edn., p. 393) on this point: 

"In English law there !s a 'vlsttatortal' power attached to all eleemosynary 
corporations. A visitor has the right to settle disputes between members of the 
corporation, to inspect and reguiate their actions and generally to correct ail abuses 
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~(~}Hows closely the language· of Section 92 of the Civil Procedure Code, so far as the 
phrase "two or more persons interested in any trust" is concerned. It is difficult to 
understand why in the case of a private trust, it should be necessary that two or more 
persons interested in the trust must make the application to settle a scheme for such 
a trust. In a private or famn·y deb utter the beneficiaries are a llrntted and defined class 
of persons, as for example, the members of a family. I;f the trustee or shebait is guilty 
of mismanagement, waste, wrongfui alienation of debutter property or other neglect of 
duties, a suit can certainly .be mstttuteo for remedying these abuses of trust. Under 
the general law of the !and· the founder of the endowment;' or any of his heirs is 
competent to institute a suit' for proper administration: of the debutter, for removal of 
the old trustee and for appQrntment of a new one. It is not necessary in such a case 
that two or more persons in~rested in the trust must join in order to institute the suit. 
The condition of "two or more persons" is appropriate only to a public trust, the reason 
being that a public trust is ~ matter. of public concern. Section 48 of the Act is also 
analogous to Section 92 ohthe Code of Civil Procedure and one of the reasons for 
excludinq the operation of'.:$ecticn 92 of the Code of Civil Procedure from trusts as 

.('"-ifined by the Act is the ·ekistence of provisions in the Act which are analogous to 
, ·~-ection 92 of the Code of ::civ!! Procedure. This section is also more appropriate to 

public trusts than to privite trusts. In fact, the Act contains provisions, as the 
preamble states, for the bE!~i:er administration of Hindu religious trusts in the State of 
Bihar and for the protection ·;and preservation of properties appertaining to such trusts 
and for that purpose csrtein earlier enactments like the Religious ~ncJowment~ A~, 
1863, the Charitable Endo~fnents Act, 1890, the Charitable and Religious Trusts Act, 
1920 and the Civil Procedure Code, 1:908 have either been amended or excluded from 
operation. All those earlier enactments related only to public trusts and if the intention 
was that the Act would apply to private trusts as well, one would expect that that 
intentlon would be made clear' by the use of unambiguous language. We find, on the 
contrary, that though the definition clause in Section. 2(1) is expressed in somewhat 
wide language, sub-section (5) of Section 4 makes clear what the true scope and 
effect of the definition clause is. 

11. For the reasons given above, we hold that the definition clause does not include 
within its ambit private trusts and the Act and !ts provisions do not apply to such 
trusts. 

www.vadaprativada.in

www.vadaprativada.in



. ·• 
·~ 

. :1 

and irregularities in the admtntstratlon of charity. T!ie law allows to the founder of 
an eleernosvnerv institution fuH powers to make regulations for its creation and 
such powers include the right of nominating visitors. Under the law of England as it 
stood before 1926, if a private person was the founder of a. charitable corporation, 
then he and his heirs became automatically the visitors. The descent of the rights of 
a1 visitor to heirs has now been abolished by the Administration of Estates Act, 1925 
and it is not clear as to who would be visitor in default pf appointment by the 
founder. 

Most probably such rights would devolve upon the Crown as they did when the 
founder's heirs became extinct or could not be found or the heir was a lunatic." 

He has further submitted that whatever be the position in English law, the guarantee 
of a fundamental right must depend on the terms of Article 19 of the Constitution and 
such guarantee cannot be whittled down by importing artificial rules. of English law. 

:1L3. In view of our finding on the question of construction of the definition clause 
read with Section 4(5) and other provisions of the Act, we consider it unnecessary to 
pronounce finally on the contentions referred to in the preceding paragraph, except 
:~.,erely to state that a serious question of the constitutional validity of several 
provisions of the Act would have undoubtedly arisen if the Act were held to apply to 
private trusts as well. . · 

14. On our finding that the Act does not apply to private trusts, the appellant is 
entitled to succeed in his appeal. The High Court has said that the materials on the 
record of the case are not sufficient to decide the question whether the Salouna asthal 
and the properties of the rnahant constitute a trust of a ·public character. This 
question, however, was the subjectof a contested litigation and the appellant had 
obtained a declaration tn First Appeal No. 10 of 1941 that the Salouna asthal and the 
properties appertaining thereto did not constitute a public trust The respondents were 
not parties to that litigation and may not be bound by that judgment; but on behalf of 
the respondents no affioavit was filed nor were any materials placed to show that the 
position is different from what was declared by the High Court. The High Court 
commented on the fact that tne appellant did not produce before the court all the 
documents in his possession .. A petition has been filed -before us for taking in evidence 
the documents which were considered by the High court in First Appeal No. 10 of 
:l.941. We do not think that in the circumstances of this case it is necessary to consider 
that evidence afresh. As long as the declaration made by the High Court in First 
Appeal No. 10 of 1941 stands and in the absence of some evidence to the contrary, 
the appellant is entitled to say that the Salouna asthal and the· properties appertaining 
thereto do not constitute a public trust and the Act and its provisions do not apply to 
it. 

:LS. Our attention has been drawn to Section 43 of the Act as amended by Act 17 of 
19S6. That section says inter alla that all disputes as to whether any immovable 
property is or is not a trust property shall be enquired into, either on its own motion or 
on an appllcatton.. by the autborttv appointed in this behalf by the State Government 
by Mtiflcatlon in the Offidal Gaze~te. Without exp.1-gs;i119 ~r\y opinlM M t6 ~he 
onstitutlonal validity of Section 43 of the Act we merely point out that no dectslcn has 

been given under Section 4'3 of the Act (as it stood prior or after the amendment) 
against the appellant in re.s!?'ect of the Salouna asthal .and the properties appertaining 
thereto. It would be open ~q~the respondents to take such steps as may be available to 
them in law to get it deterrqlned by a competent authority that the trust in question is 
a public trust. ~ 

:16. We would according·ly allow this appeal, set a~ide the judgment and order of 
the High Court dated Septef.tiber 13, 1954, and direct the issue of an appropriate writ 
quashtnq the order of the~. respondent Soard calling upon the appellant to file a . ~·; 
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natlflc.atlon 15 being r.irculatod on the condition an.~ under~tar.ding .that the publisher would not.be liable in an~ manner by reason of any mistako 
or on,lssion or for any action taker< or omltt•>d co.~1;! taken or 1'dvlce renc!eree er accepted on the easts of this c4senote/ headnote/ judgment/ act,/ 
rule/ regu:iJtion/ circular/ notificalion. All cisputcs wdt be ~"bjact exclusively tc jurisdiction ol courts, tribunal.ii and forums at tuckncw only. The 
authe,1tidty of this text must be venfica from the (lngi.<af source. 

1 (1942) ILR 1 Cal £n, zze 

• Appeal from the Judgment and oroer dated 13":h september, 1954 of the Patna 'High Court in Misc. Judi. Case 
No. 39 of 1954. 'ii! ~·1 

:~:2atem.ent of income and :e.~penditure with regard to. the properties of the Salouna 
asthal and also prohibiting :~he respondents from interfering with the rights of the 
appellant in the manageme~t of the Saloum:~ asthal and the properties appertaining 
thereto, unless and until the, respondents have obtained the necessary determination 
that: the Salouna asthal is:·~· public trust. The appellant wilt be entitled to his costs 
throughout. ::i 
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VIKRAMA DAS MAHANT ... Appetiant; 
Versus 

DAULAT RAM ASTHANA AND OTHERS ... Respondents, 
Ovi! Appeal No, 149 of 1951::.,, decided on February 15, 1956 

Advocates who appeared in this case : 
N.C. Chatterjee, Senior Advocate. (M.S,K. Sastri, Advocate, with him), for the 

Appellant; · · 
, xs. Asthar.a and C.P. La!1 Advocates, lor the Respondents. 

the Judgment of the Court '.tt2s tJ,::;r!vered by 
EJ. JAGANNADHAOAS, J.-· Thls is an appeel by the first 1defendant against the 

affirming judgment and decree of the High Court of Allahabad .dated 22-2-1949, on a 
certificate granted by the said Court under Article 133(1)(a) of the Constitution. Thtp 
suit out of which this appeal 'arises relates to an ancient Thakurdwara in the viliage of 
Amaunpur containing a temple of Sri Hanumenj! and Sr! Thakurji, the entire institution 
being known as Amaullpur Asman {hereinafter referred to as "the Asthan"). The 
Asthan owns large property 1j~'cHcated to it and specitted in lists A, 8 and C of the 
plaint. The entire income of ,the:;,;e properties is spent for the Bhog of the idols and in 
maintaining a Sada-Bart for. Sacll100.s and Feqirs, There is a fairly long history of 
llt!gatlon relating to this Asthan since about i9:26 which It is necessary to set out for a 
correct appreciation of th~ points that arise for decision in the present appeal. 

z, One Ganapat Das, a f:';revicus Mahant of the Asthan died in the year 1920. He 
was succeeded by Mahant Bharat Dasl still alive, who accordiru; to the plaintiffs' case, 
became mentally deranged .. eharat pas appears to have executed on the lath May, 
1925, a power of attorney ln:fa'.·'Cr of one Gomati Das. About a 'rear later i.e. on the 10 
-7-1926, he executed another document purporting to transfer his Mahantship in 
favour of the present first d~·fenciant-appeHant, Vlkrarna Oas. This led to a suit No. 2i' 
of 1927 by Gomati Das a~a~1st the present first defendant, for the declarations that 
(a) the deed of 10-- 7~ 1926·1 ~ n:..di and vole, and (b) he himself was the Mahant of the 
Asthan validly in possessioritand occupation of the Asthan and ,its properties. The trial 
court decided that suit in fa\~1~r of Gcmat~ Das and granted him both the declarations 
he had asked for .. On appea!;.the High Court modified the decree to the extent that the 
declaration ln favour of the~ .• piainti~f that he was i11 the position of the Mahant of the 
Asthan was set aside. But ·tfre decree of the trial court was maintained in so far as it 
declared the deed of 10-7-·J,.9,26 .. to be nun and void as against the Asthan. There was 
' further appeal by the firs~defendant, V!krama Das, to the Privy Council. In view of 

the fact that the plaintiff fa~ed in the High Court to establish his title as Mahant; the 
Privy Council held that he ·V1Ji;is.m:rt entitled to get a declaration that the deed of 10-·7- 
192:6, was null and void as eig.c:lnst the Astnan. The suit was accordingly dismissed in 
its entirety, The jtidgrnent cl the Privy Council was given on the 25-10-1935. A copy of 
the judgment is not on the.record in these proceedings but it is to be found reported 
in Mahant Bikram Das v. Mahant Gornti ossi. 

~i. During the oencencv of the appeal ~n the Privy Council, three persons by name 
Baris! Dasi Raqhublr Das •.:;.:nd 'RE:im Sar:;p Oas applied to the Collector of the District 

iii the ~S!.ip~·eme Court of India 
(BEFORE VIVIAN BOSE, B. JAGANNADHADAS1 BHUVANESHWAR PRASAD 'SINHA, SYED )AFER IMAM 
. . AND N. CtiANDR..A.SEKHARA AIYAR, JJ.) 

----------- -------· -C ·-·--···------·----------------~ •· 1- 
~~J'.R_ 1955 SC 382 ~ 
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.<.?,de r Section 92 (read wit·h··~sectlein 93) of the CPC for permission to file a civil suit in 
respect of' the Asthan for the removal of Mahant Bharat Das. The permission was 
granted by order of the Ccil?.Ctor aated the 18-11-1933. A suit under Section 92 of the 
CPC was accordinqly flied o'0 the 27-11--1933. This WQS suit No. 90 of 1933 in the 
Court of the Subordinate Judge, Basti. The plaint therein prayed for a decree (a) for 
the removal of the then Mahant Bharat Das and for the appointment of his alleged 
disciple Ram Sarup Das as Maham, (b) for the appointment of a Committee conststinq 
of seven named persons for. fulfilling the objects of the 'lfaqf, and (o) for the 
entrustment of the properties of the trust to the said Ram Sarup Das and the 
Committee for management and for preparation of a scheme. It is necessary to notice 
that the suit was filed by only two of the three persons to whom sanction had been 
~rM!ll!d f~d by tne Coil@ctor Le. by Bcin£i Das and Ragtl\ubir oas and that the third viz. 
Ram Sarup Das whose appointment as Mahant, on removal of the existing incumbent, 
was prayed for, was not a party to the suit. The sole defendant in the suit was Bharat 
Das described as "Mahant Bharat Das insane under the guardianship of Oevi Prasad 
Sin~~h". A written statement contesting the suit was filed by the said Devi Prasad 
/f''~~h on behalf of Mahant Bharat Das on the 30-1··1934. The; suit was compromised 
snorttv thereafter and a petition of compromise was filed on· the 3-4-1934. The 
compromise was to the effect that the various reliefs asked for by the plaintiffs should 
be decreed including the prayer for the appointment of Ram .SarlJP Das as Mahant, 
with the condition that the Astban should be responsible to maintain the defendant 
Mahant Bharat Das, during his life time and that Ram Sarup Das should be liable to 
maintain him out of the income of the trust property. A decree in terms of the 
c:ompromise was also passed on the same date. It may be noticed that this was prior 
to the date of the judgment of the Pt-ivy Council which was given about a year and a 
half later on the 2~-10-1935. p.,c;cording to the plaint in the present suit, Bharat Da? 
was removed from Mahantship by the aforesaid compromise decree and Ram Sarup 
Das began to manage the Asthan and its properties along with the trustees appointed 
under the said decree, having got his name entered by the, Revenue Court in the 
registers ire respect of al! the. villages connected with, the Asfhan. After the present 
defendant, Vikrama Das, succeeded ip the Privy Council in getting the suit against him 
by Gornati Das dismissed, he made an application in the Revenue Court for 
rectification of Kbewet relating to the properties of the Asthan. By the date of the 
institution of the present plaint, the Khewats was changed in the name of the first 
defendant only in respect of the properties mentioned in List Cbut similar applications 
in respect of other properties were pending. · 

4. The present suit has been filed for a declaration that the plaintiffs and the second 
defendant are the trustees of the Asthao and the properties appertaining thereto in 
Lists A, B .anc .C, with which the first defendant, Vlkrama. Das, had no concern, and 
also for possession in respect of the said properties, in case the first defendant was 
considered to be in possession of the same by virtue of mutation of names in his 
favour (in the revenue records). The plaint was filed: by four persons. Three out of 
them viz. Dau lat Ram Asthana, Raja Ram Pandey and Ram Prasad Singh, were persons 
:.rho had been appointed as trustees' r • rnder the compromise decree in Suit No. 90 of 

J.:7~~. Th!i fQurth plgintiff Is cine 6eba 6ansi Das, According to the plaint, he was 
impleaded in order that, in the alternative, a decree for possession. may be passed in 
favour of the said fourth plaintiff on. the footing that he is the successor to Mahant 
Bha1rat Das. Vlkrarna Das who figured as the defendant in the litigation which went up 
to the Privy Council is the first defendant in this suit and the third defendant is Mahant 
Bharat. Das described as "inssne under the guardianship of Devi Prasad Singh". The 
second defendant is one Pandit Chandra Sekhar Pandey who was one of the seven 
persons enumerated as trustees under the compromise decree in suit No. 90 of 1933. 
The first defendant is the only contestlnq defendant. He raised various pleas which 
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rt·;ay be substantially summarised as follows: 
1. The olaintiffs have no right to maintain the suit, the decree under which they 

claim to be trustees being an invalid and collusive one to which he was not a 
party. 

2. The property in dispute is In no way weqt property. It has hot been made a waqf 
for any Asthan or for any idol. Bharat Das was the owner of the property and not 
a trustee. 

3. The contesting defendant is the most closely related Nihang Sanyasi from the 
spiritual family of Bharat Das and was duly appointed Mahanta according to the 
custom after the execution of the deed dated the 10-7-1926. 

s. Various issues were framed and a decree was qranted in favour of the plaintiffs 
on the 13-2-1943. As against this decree, the first defendant, Vlkrema Oas, filed a~ 
appeal to the High Court, which dismissed it by. its judgment and decree dated 22-2 .. 
1949. Hence the present appeal before us by the first.defendant. 

~~. It is desirable at this stage to notice some changes. in the course of these 
pt-oc:eedings as regards the. arrav of some of. th~ ~riQinal parties to the present 
hngation. The fourth plaintiff, Baba Bansl Das, filed an application dated the 11-11- 
1942, in the trial court itself asking his name to be removed from the arrav of plaintiffs 
and this was ordered. The· second plaintiff, Raja Ram Pandey, dled during the 
pendency of the appeal, in the High Court and the appeal was continued as against 
the other two plaintiffs as respondents. P!alotiffs 1 and 3, oeulat Ram Asthana and 
Ram Prasad Singh died after leave to appeal to this Court was granted by the High 
Court, the former on the 2..:2-1951, and the latter on the 19-2-1952. The appellant 
filed an application in the High Court (after two other futile applications) on the 3-9- 
1953, praying that the second defendant Chandraskhara Pandey may be treated as the 
trustee against whom the·~·present appeal may be .contlnued in the place of the 
deceased Plaintiffs 1 to 3. 'I~was also stated in the application that two other persons. 
Rarn Sat-UI' Das and Shyan"iiN~r!lyt1n Pandey were intermeodlipg with the trust estate 
and that they should also b~ trnpleaded. A report was thereupon called for by the High 
Court from the lower cou.f"\: The Civil Judge submitted a report to the effect that 
Chandra Sekhara Pandey a~pean::d and disclaimed any interest, that Shyam Narayan 
Pandey did not appear in· S,.pite cf personal service and that Ram Sarup Das was an 
interrneddler and was inte1".'tl'1eddting with the trust estate. When the report came up 
for consideration by the High Court, it was prayed on behalf of the appellant that the 
names of Daulat Ram Asthqt\a and Ram Prasad Singh may be removed from the record 
and that the name of Rarn·,·sarC1p Das who had been found to be intermeddling with 
the trust estate may be substituted as the respondent against whom the appeal was 
to be continued. This prayer was opposed on behalf of Ram Sarup Das. But the High 
Court directed him to be br6ught on record because, he claimed to be in possession of 
the properties and was intermeddllnq with the trust estate. This order was affirmed by 
this Court by its order in Chambers dated the 5-5-1955. Earn Sarup Das is accordingly 
the only respondent before us. At the hearing of the appeal counsel for Ram Sarup Das 
raised the preliminary question that. he has been wrongly brought on record as a legal 
-representative. He is not, however, prepared to say that Ram Sarup Das has no 
interest in the trust estate or that he is not in possession thereof. On the other hand, 
he claims to be in possession and maintains his title to the Mahantship by virtue of the 
compromise decree. We cannot, therefore, uphold the preliminary objection. The 
continuance of the appeal as against Ram Sarup Oas as directed by the High Court 
and as accepted by this Court in its order dated the 5-5-1955, must stand. 

7. At the trial of the suit ViirlO\l~ ;~~~~$ were framed of which it is sufficient to 
notice the more important ones and the findings thereon, The first issue was in 
substance whether the properties in suit i.e. the Asthan and the properties attached 
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there~to are waqf property subject to a public trust for religious and charitable purposes 
or whether they are the persona! properties of the Mahant .. of the Asthan. After 
elaborate consideration, the findlnq on this Issue was that~. the Asthan and the 
properties which are appurtenant thereto are assuredly not the personal. property of 
the Mahant of the Asthan but that they are weqt' and subject; to a public_ trust of a 
religious and charitable nature. The next important issue is issue No. 6 which runs as 
follows: > 

"Is Ram Sarup Das the lawful Mahant of the Asthan> Are the plaintiffs entitled to 
seek a declaration to that effect without impleading hlm?" 
8. The finding thereon is as fotlows: .. 

"It has been alieged by the plaintiffs that Ram Sarup Oas was initiated as a 
Chela by Bharat Das and is therefore a lawful successor. But be that as it may, he is 
the Mahant by virtue of the decree. After the decree Ram sarup Das entered into 
possession of the Asthan property and his name· was recorded in the revenue 
papers until it was expunged in 1940 by the Board of Revenue. The plaintiffs have 
e:very right to seek declaration of Mahantshlp of' Ram Sarup Das, for they as 
trustees and he as Mahant,- are knit together into a body by the common bond of 
management of. the Asthan. It was not at all necessary to implead Ram Sarup Das 
for there are no differences between the trustees and the Mahant. The defendant at 
any rate cannot raise objection to the omission to lrnplead Ram Sarup Oas, for there 
is no privity between the defendant and Ram Sarup Das and neither derives title 
through th~ otM~''. . 
!>.The next important issues are Nos. 4 and 5, which run as follows: 

"Issue No. 4: Is Amaulipur a subordinate branch of Hanuman Garhi? What is the 
rule of succession to Mahantship of the Amau!ipur Asthan? 

Issue No. 5: Is the defendant lawful successor-in-interest of Bharat Das and is 
he entitled to hold the property as such?" 
:10. Before noticing the finding on. these two issues, it is necessary to mention that 

the first defendant based his title to the Mahantshtp on two grounds, viz. (1) the suit 
Asthan at Amaulipur is a subordinate branch of Hanurnan Garhl and that the 
defendant who is said to be the Mahant of Jhundi Jamaat in Patti Ujjainiya of Hanuman 
Gat·hi by virtue Qf SY~(;<;$~iqn to his Guru Mahabir Das and the said Garhi belongs to 
the same spiritual family as that of ~~ahant Bharat Das, Hence by custom h~ is ~ntitlM 
to succeed to the Arnaulipur. Garhi (presumably because Bharat Das became 
incompetent), and (2) the document executed by Bharat Oas on the 10-7-1926, 
transferring the Mahantshlp to him entitles him thereto. 

11. The finding of the trial court on a consideration of both the above grounds 
appears from the following extracts from its judgment'. 

"There is no .warrant for connecting the Amaullpur Asthan with Hanuman Garhi. 
No custom entitling a Sadhoo of Hanumen Garhi to succeed to the Amaulipur Gadc;ii 
has been established. ·. 

The defendant is reither the Chela of Bharat Oas nor of Bharat Das Guru. As the 
succession to the Mahantship of Amaulipur has always been in the line of senior 
Chela, Bikrama Das would by no means be the prospective Mahant of Amaulipur 
after Bharat Das. The defendant has stated in this Court that the office of Mahant is 
tr~n~fera(?le only to the prospective Mahant. As I have held that Blkrama Das could 
not be prospective Maha~t of Amaullpur, transfer of Mahant~hif' of this A&than to 
the defendant would be illegal according to his ow~ theory": 
12. The learned trial.Judqe after noticing the judgment of the Privy Council and the 

fact that the document of the 10-7··1926, on which the first defendant, Vikrama Das, 
relied, appears to have been cancelled by another document' by Bharat Das executed 
on the 29-10-1926, summed uo as follows: · 

sec Online Web Editio~. Copyright© 2019 @ 
Page 4 Monday, ;.\ugust 5, 2019 
Printed For: Mr. Nachiketa Joshi 
SCC On!ine Web Edition: http://www.scconiine.com ·. Jj ·. · .. 
_ ,. --------------------------··- - "': _ - _ ------------:.--------------... ·- ·--~ ·-.... ~ ~ .. 

SC'C1j 
mallmf 

:Tltfl ,t;,itWf W{l.j(l) t~-gai f~:1aJ't'A/' 

. ~· 

www.vadaprativada.in

www.vadaprativada.in



"I, therefore, hold that Mah:antship did not pass on to the de~endant, and he has 
no right or title to the Asthan and its properties. Qua these, he rs a rank trespasser 
and he is not entitled to retain them even if he has somehow been able to grab at 
them. He has no right to meddle with the affairs of the Asthan", 
:l3. Another important issue is !\Jo.: 3 which is as follows: 

"Does the decree in Section 92 Suit No. 90 of 1933 entitle the plaintiffs to sue? 
Is the defendant .not entitled. to challenge it? Is the decree a nullity for the 

reasons set out in the written statement?" 
14. The reasons referred to are set out in para 12 of the writte_n statement under 

six heads as follows: 
"(A) The said suit was entirelv collusive. 
(B) Bharat Das was, in no way, an insane and even if it be. presumed, on the false 

· allegations of the plaintiffs that he was an insane, no proper and impartial person 
was appointed as his guardian. Devi Prasad, resident of Udipur, who was 
nominated as his gyardian, is a close member ofthe fami}Y of Ram Prasad Singh, 
resident of Ud!pur,· one of th@ trustees, ;nd was in conuson with the plaintiff5, 
the erbltrarv trustees in the suit aforesaid. 

(C) The contesting defendant was not a party to Sit No. 90 qf 1933. 
(D) The proceedings in Sult No. 90 of 1933 were taken during the pendency of Suit 

No. 27 of 192.7 and (the proceedings) are, therefore, invalid and null and void 
according to law and justice and also under Section 52 of the Transfer of Property 
Act. 

(E) The suit aforesaid wa~ beyond the scope of Section 92 of the CPC and necessary 
proceedings were also not taken under Section 4. 

(F) The compromise in U1~ aforesaid suit was caused to be accepted by the Court by 
deceiving the Court and on concealing the real facts". 

15. At the trial a further-objection was taken to the vaiidi~y of the decree on the 
ground that the suit which·J-esulted 

0in 
that decree was lnstttuted by only two out of 

the three persona who had'.~obtaineq the Collector's sanction to institute the suit and 
that accordingly the lnsttnrtlon of the suit as well as the decree thereupon were 
invalid. The finding of the l~~rned Judge on this issue is as follows: · 

"There is no doubt th:at there were, more than one, lrreqularttles in the suit. The 
decree in question was· P,assed by a competent court which has jurisdiction to try 
the suit. The suit itself· Mas been instituted with the sanction of the Collector. The 
decree is perfectly gooa·.~o tong as it is not set aside by a competent court at the 
instance of Bharat Das.:~As it stands it is operative even as ag~inst Bharat Das 
himself". · ·.• · 
:16. It was further found as follows: 

"Th~ d(?.cl"ee arms the present plaintiffs with the right of possession of the Asrhan 
and its properties and of '.their management. This right had been violated in respect 
of certain properties by an adverse order of the Revenue Courts and was in jeopardy 
with regard to the other properties at the date of the suit by the pendency of 

- mutation applications of the defendant and the plaintiffs undoubtedly had, by virtue 
of the decree, the right to institute the present suit. The defendant can escape from 
the clutches of the decree in Suit No. 90 of 1933 only if he succeeds in making out 
a legal title to the Asthan and the property, eligible, to the Court's recognition and it 
is, therefore, necessary to determine the defendant's rights qua the Asthan and its 
property". 
17. There were a number of other minor issues which have mostly been answered 

in favour of the plaintiffs and out cf which it is sufficient to notice only Issues a,, 11 
and 12 which are as follows: 
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Issue 8: Are the plaintiffs alone not competent tosue? 
Issue 11: Is the suit time-barred? 
Issue 12: Is the suit barred by Section 42 of the Specific Relief Act?" 

U£. As regards issue No. 8 the finding is as follows: · · 
"There is no force in this plea. The only surviving trustees are the plaintiffs and 

Chandra Sekhar (2nd Defendant), the rest of those who ,were appointed by the 
decree in Section 92 suit having died since". 
~l9. As regards issue No. 11 the finding is as follows: 

''This plea is based upon the fact that a suit for cancellatlon of the deed dated 10 
.. 7 .. 1926, has become time barred and as the subject of the present suit is 
~Ui'~Osed by the defendant to bre in r@c!ity cancellation of that deed he sets u~ the 
bar of limitation. In the first ptace, I do not think that it: was necessary for the 
plaintiffs to seek cancellation of the aforesaid deed as (.1 necessary preliminary to 
the -enforcement of their rights as trustees and they could very well ignore the 
deed. The defendant relied upon the deed and it was f9r him to establish its 
_validity. The cause of action for the present suit has been furnished by the order of 
the Board of Revenue directing mutation in favour of Sikrama Das and the object of 
the present suit is no other than abrogation of the Revenue· Court's order by a civil 
court's decree which is the only effective remedy of .mtstakes in mutation 
committed by the Revenue Courts. The suit was instituted well within time". 
w. As regards issue No. 12 the fiqding is as follows: ~ 

""rhe defendant has pleaded Section 42 inasmuch as the 'plaintiffs have sought a 
mere declaration in respect of the properties and not possession as well. The 
defendant was not in actu~I 15MMMiM of th~ ~lr'Ol'ertiM in suit He has made an 
abortive attempt to prove hfs possession by examining a fey.1 unscrupulous tenants 
but the evidence on record is overwhelmingly in favour of plaintiffs' possession. The 
only properties against which the defendants' name was mutated prior to the suit 
are those included in !ist c and the plaintiffs have sought possession of these 
properties. It was not necessary for the plaintiffs to sue for anything more than a 
declaration in respect of the properties against which the name of Ramsarup Das 
stood recorded at the date of institution of the suit. Subsequent acquisition of 
possession by the defendant w!l! not entitle him to raise the plea of SSction 42." 
::n. It is on these various findings that the tria! Court passed the following decree in 

f~w9w of the plaintlffs. 
''H is ordered and decreed that the plaintiffs' claim about the declaration on the 

point that the plaintiffs and Defendant 2 are the trustees of the Asthan of 
Arnaullpur and the properties connected with it mentioned in lists A, B and C and 
are the managers of the properties aforesaid as of right, with which the defendants 
have no concern and also about the recovery of possession. in favour of Plaintiffs 1 
to 3 as trustees and Mahant Ram sarup Das as the Mahant of the Asthan of 
Arnaulipur over the properties mentioned in Schedule C, be decreed". 
:22. The substantial contentions ratsed before the High Court as appears from its 

.. ·udgment and as summarised in the order of the High Court: granting the certificate 
are three-fold. 

1. The decree in Sult No. 90 of 1933 was bad. 
2. The plaintiffs were not de facto trustees. 
:3. Ther@ had b@@n vaiid a?Jsignm@nt from Bharat Das in !!PP@ll~mt's favour. 
:23. We have now to see what the findings of the High Court are. As regards issues 

Nos. 1 and 12, the learned Judges said as follows: 
"Learned counsel for the appellant has not, in' his able argument, challenged the 

finding of the court below that the Asthan and the property in dispute constituted a 
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trust, that they were not the personal and private property of Bharat Oas and that 
the plaintiffs are, and the appellant is not, in actual possessien thereof." 
:!4. As regards the title of the defendant covered by Issues 4 and 5, the learned 

Judges recorded their findings as follows: 
"In view of the findings arrived at .bv the learned Clv!l Judge and which as we 

have seen, have not been challenged before us; the Asthan and the property ip 
dispute were not the persona! and private propertv.of Bharat Das and he could not 
make a valid assignment thereof in favour of the appeatlent, who according to his 
finding, cannot be regarded -as his rightful successor. In other words, the appellant, 
who is also, acC.ording to the finding of the learned Civil Judge, not in possession of 
the property in dispute, must be regarded as a mere trespasser", 
::as. The High Court appears to have given no positive finding on issue No. 6 relating 

to the .title of Ram San.JP Das but has apparently rnalntained the trial court decree 
which may be claimed to lfivolve such a finding. The main contest before the High 
Court appears to have been concentrated on the finding of the trial court relating to 
issue No. 3. In agreement with the view taken by the trial court, the High Court held 

·~~ ... i this issue that notwithst,~nd!ng certain irregulgritie~, the decree w~~ not VQid ,;inQ 
that such a decree was only voldeble at the instance of the persons whom it purported 
to bind and who were in: ~act parties to the decree and that the appellant in the 
present case, who was mer~ly a trespasser, had no such right to avoid the decree. As 
regards the plea that the ~said previous suit and decree under Section 92 were 
collusive, the learned Jwdge~.reccrded their opinion as follows: 

"We are not satisfied'. ·ihat there was any collusion or dishonesty on the part of 
the plaintiffs in their sui~ under Section 92 of the CPC. The circumstances had in 
fact made the institution :·of such a suit imperative and there is nothing to show that 
the plaintiffs were actu~tied by anything but the best of motives in instituting that 
suit and obtaining- the m~lers· of the court for the proper management of the trust 
property. We are, theref6h=, of opinion that the p!aiotiffs are. by virtue of the decree 
in Suit No. 90 of 1933 entitled to maintain the present suit". 
:!g. On t:he question M to de fat.bo i:rugtM~l*ii~ Md M to tM ri~M to iMtituM th~ 

suit: on that basis, the High 'to1~rt he!CJ as fellows: 
"But even if it be held that the decree in Suit No. 90 of 1933 does not entitle the 

plaintiffs to institute the present suit, there can be no doubt that as de facto 
trustees they are titled· to maintain it. It is, however, argued on behalf of the 
appellant that this doctrine of de facto trusteeship cannot apply to the present case 
because the possession of the plaintiffs cannot, be regarded as clear and 
undisputed. It is said that the plaintiffs obtained a decree in their favour and came 
into possession of the trust by stealing a march upon the appellant who was at the 
time prosecuting his appeal in the Privy Council and that the possession of the 
plaintiffs cannot be regarded as honest. Having regard to the circumstances in 
which the plaintiffs lnstihitea fl s1Jit under S'i~1on 92 of the \;Pc;, the ~ontention of 
the learnec counsel for the appellant does not appear to be justified. There is 
nothing to show that the ptaintiffs' possession of the trust property ever since they 
obtained a decree in the year 1934 has not been clear and undisputed. No doubt, 
after the decision of the appeal by the Privy Council in the year 1935 the appellant 
did start making an attempt to obtain mutation of names with respect to some of 
the property belonging to the trust in his favour. But that would not affect the 
nature of the plaintitfs' possession. As we have seen, the appellant has no title to 
the property and is not in actual possession of any portion of it. Even if he were, his 
possession would onlv be that of a trespasser and the plaintiffs as de facto trustees 
are clearly entitled to maintain the suit against him". 
'.27. Thus, the learned Judges of the High Court held that the plaintiffs had the right 
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maintain the suit on two grounds. (1) The decree !n Suit No. 90 of 1933 was valid 
until set aside. (2) In any case the plaintiffs were de facto trustees who had clear and 
undisputed possession of the trust and !ts properties and as such they could maintain 
the suit. 

:is. It may also be mentlcnec at this stage that in the High Court a point appears 
to have been pressed that the judgment of the trial court holding that the defendant 
had no title under the document date the lQ-7 .. 1926, in effect amounted to 
cancetlatlon of that document and that the Court was not competent, having regard to 
the frame of the suit, to give any such relief. It was pointed out that the plaint had 
crlqlnallv asked for a declaration to the effect that the appellant acquired no rights in 
the property in suit by virtue of the document but that that relief was dropped by a 
subsequent amendment. The teamed Judges of the. High Court point out that the 
plaintiffs' case is that Bharat Das being a mere trustee had no right to execute the 
document in favour of the: appellant and that the document is therefore without effect 
and that therefore it was unnecessary for the plaintiffs to ask for cancellation of the 
document. They found, therefore, this point also in favour of the plaintiffs. As a result 

, '*all the findings above mentioned, in concurrence with those of the trial court, the 
High Court merelv dismissed the appeal. 

:29. The only point urged before us by the learned counsel for the appellant Shri 
i\l.C. Chatterji, is that the view taken by both the lower courts to the effect that in 
spite of a number of irregularities relating to Suit No .. 90 of 1933 under Section 92 of 
the CPC the decree was one that cannot be said to be without jurisdiction and that 
therefore it was only voidable and not void and that it could be avoided oniy by a 
person having interest and title, is not correct. He urged strongly that when 
permission by the Collector was g1ven to three named persons a suit filed by only two 
out of them was v"1ho!!y incompetent having regard to the mandatory nature of the 
provision in Section 92(2) of the CPC which enjoins that "save as provided by no suit 
claiming any of the rellefs specified in sub-section (1) (of Section 92) shall be 
instituted in respect of any such trust as is therein referred to except in conformity 
with the provisions of that sub-section". He strongly relied on the decision of the Privy 
Council in Musammat Ali Begam v. Ali Khen« and the dictum therein as follows: 

"Where the consent in writing of the Advocate-General or Collector has been 
given to a suit by three persons as plaintiffs the suit cannot validly be instituted by 
twoonlv. The suit as tnstttutec must conform to the consent". 
ao, H~ also ~t~Muou~!y uro!d tr,a~ there~ is M ~root that MahMt Bharat Da~ was 

insane or that there was any determination by the: court before which that suit was 
filed as to the alleged tnsarutv of Bharat Das in order to jt.Jstify the appointment of 
Devi Prasad Singh as the guardian for him. He also urged that the compromise was 
not sanctioned by the Court .1n the interest of the trust as apart from the interests qf 
Mabant Bharat Das. He also contended strongly that the fact of the suit having been 
filed during the pendencv of the Privy Council appeal and the decree having been 
obtained within six months from the date of the suit is extremely susplclous and that 
on the face of it the said decree was fraudulent and collusive. He strenuously urged 

- further that lt was for the plaintiffs to make out their title and their right to 
possession. He pointed out. that the title of the plaintiffs was based entirely and 
specifically on the compromise decree as appears not only from the plaint but from 
thstr piead@r'~ statement at.tns t.r~~i dated the 2111Z1w1942, whH:h is as follows: 

"The plaintiffs' claim is not based on any custom, nor wilf the plaintiffs prove any 
custom. 

The plaintiffs establish the title of Mahant Ram Sarup Das by means of the 
decision passed in case under Section 92 and not by means of any custom. Mahant 
Ram Sarup Das. was net ~ppointed as Mahant by means of any custom, nor with the 
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nelp of any custom taken \n proof of his appointment, nor will any custom be 
proved". It was accordingly ur9ed that before any decree could be given in favour of 
the plaintiffs it was necessary to establish the validity of the decree in Suit No. 90 
of 1933. 
:31. on the other side/;the learned counsel, Shri K.B. Asthana, contested the 

proposition that a suit filed by only two out of three persons who got the sanction from 
the Collector Is incompetent· and the decree therein is void except possibly in a case 
where the terms of the sanctton ane clear that the suit is to '.b~ filed only by all the 
th nee persons acting joint!y·~)t 'mav also be noticed that the orr:itted third person, Ram 
Sarup oas, was the very pe$on in whose favour appointment as Mahant was prayed in 
the plaint therein. Counsei:·:further urged that even if a sutt filed by two out of the 
three persons is defective Jn its institution as being contrary, to what is provided in 
Section 92 of the CPC, thtsYdoe:~s not affect the Jurisdiction of the Court to pass the 
decree when no objection: i/1 that behalf was raised, since ac;Jmittedly the court had 
jurisdiction in respect of ~he subject-matter of the suit. I~ was argued that an 
application for sanction o(t~·e compromise was made to the Court, that the Court did 

r r.i 1=~(;t ~~rni;;ti<m the i;gmpr,rrii:;;~ ~m9 that the sanction was ~1,.1fficient to operate as 
·against the Mahant and tneunsttturtcn which he, throuqh his g;uard,an, must be taken 
to represent. As regards the. sugt;iestion of fraud or collusion it was urged that the Higt-1 
Court has given a conclusive finding negativiMg the same and tnat that finding cannot 
be reopened before us. ·:· · · 

:32. So far as the attack based on the grcund of fraud or collusion is concerned we 
are of the opinion that it is. no i~1nger open to be challenged before us, in view of the 
finding of the High Court. As r~gards-the other contentions ratsed before us relating to 
the validity of the compromise decree, we do not consider lt necessary, 
notwithstanding strenuous ar91 .. irnents on both sides, to decide between the rival 
contentions in the view that we are, prepared to take as to the· appropriate order to be 
passed by this Court in this appeal. 

33. Learned counsel for the respondent. Ram Sarup oas, relied on the finding of the 
Hi<Jh C6Url: th~t the p!eihti'ff~ \A/~re, i!ilt anv rate, d~ facto trustees in possession of the 
Asthan and its properties and that as such they were entitled to maintain the suit. It 
appears to us that this contention 1$ not without force. Both the courts below have 
concurrently found that consequent on the compromise decree in suit No. 90 of 1.933, 
the plalntiffs along with the other. trustees and Ram Sarup .,pas have obtained 
possession of the Asthan an<;! its properties and that (except those in list C) the 
properties were mutated in the name of Ram Sarup Das and 'that they have been in 
possession and management of the. Asthan and its properties since then. Both the 
courts have also found that the first defendant, Vlkrama Das, had no possession at any 
time notwithstanding that he was able, after the Privy Council decree, to get some of 
the properties mutated in his name. They have also held that the plaintiffs with Ram 
Sarup Das have been continuing in possession all along or at any rate up to the date of 
the suit. In these c;ip.;;\rJrri~tran;~io th~ qu~~tion liefwfi: us is whether l'erson who has 

_ .been in de facto possession and management of the Asthan and its properties from 
· ,,J.934 to 1941 (and thereafter up-to-date) claiming to be its trustee under the decree 

of a court, valid or invalid, has not sufficient interest to maintain proceedings for the 
warding off of a cloud cast by the defendant's action against the interests of the 
Asthan. (See Mah~deo Prasad Singh v, Karia Bharti"J. and Ram Charan Oas v. Naurangi 
U,1/:t. It is to be remembered as pointed out by the trial court in its finding under Issue 
No. 11, already quoted above, that the present suit is virtually a suit for abrogation of 
the Revenue Court's order directing mutation of the name of the tst defendant, 
vlkrama Das. Undoubtedly such a mutation would seriously jeopardise the interests of 
the Asthan. This is partlculertv so in view of the fact that the first defendant has all 
along been claiming the properties of the Asthan to be the private and personal 
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tO·o perti es of the Mahant and that he himself is claiming tc be the validly appointed 
Mahant for the time being, a clairn which has been not only continued throughout in 
both the courts below but has been persisted in even in this. Court as appears from 
grnund No. 10 in the appltcatton filed to the High Court for leave to appeal to this 
Court and also ground No. 7 in the appellant's statement of case filed in this Court. It 
is with reference to the contention which has been thus . raised and maintained 
throughout, that both the courts below have come to concurrent findings (1) that the 
Asthan was a public trust and that the properties attached thereto are not the private 
properties of the Mahant, (2) that the defendant was not entitled to the Mahant-sl1ip 
of the Asthan either by virtue of his claim to succeed thereto or by virtue of the 
document dated 10~7-1926, executed by Bharat Das, and (3)' that he had at no time 
any possession of these properties. It is true that the plait'ltiffs expressly based their 
suit on the title which they claim under the compromise decree. But even if that title 
fails, the further question remains, namely whether the original plaintiffs or Ram 
Sarup Das could not maintain the proceedings for the protection of the Asthan in their 
capacity as the de facto managers who have been in possession and management for 

,_ - ~,substantial number of years. 
· 34. Now the ordinary rule that persons without title and who are mere 
interrneddlers cannot sue as of ,right is clear. But where public trusts are concerned, 
courts have a duty to see that their interests and the interests of those for whose 
benefit they exist are safeguarded. Therefore, courts must: possess the power to 
sustain proper proceedings by them in appropriate cases and grant relief in the 
Interests of and for the .expres;dJen.erlt of the trust, lmposlnqsuch conditions as may 
be called for. · - 

35. In the present case, if Ram Sarup Das has no title and ·if he is an inter meddler 
which is the basis on which he has been brought on record $0 is the other side and 
obviously the Court cannot allow a public trust to be left: to the mercy of unauthorised 
persons who are scrambliriq for a position of vantage in its management. But as it is 
right and proper that somebody should be permitted to continue the present litigation 
on behalf of the trust, the question is, who. We consider that, in view of Ram Sarup 
Das's long management anti possession -as Mahant and in view of the fact that he is 
purporting to act ,on its: behalf and for its interests, it is proper that he should be 
allowed to continue to act on behalf of the trust until his: title is Investigated in 
appropriate proceedings anp that this Court should grant a decree in his favour in 
these proceedings for the be!')eflt of the trust. 

:36. In this view, we maintain the conci .. rrrent findings of the courts below against 
the defendant on the three -matters herelnabove specified, that is (1) that the Asthan 
is a public trust and that the properties attached thereto are not the private properties 
of the Mahant, (2) that the defendant is not entitled to the Mahantship of the Asthan 
either by virtue of his clatm.to succeed thereto or by virtue of the document dated the 
10-7-1926, executed by Bharat Das, and (3) that he had at no time any possession of 
these properties. But we dtscharqe the findings in favour of the original plaintiffs or 
Ram Sarup Das, based on tn·e question of validity of compromise decree and leave the 
QUE~stion open. 

· :37. In the result, therefo~e. the decree of the trial court in so far as it gives effect to 
the decree in Suit No. 90 ~f 1933 will be vacated. vye direct that in place thereof a 
declaration should be substituted that, the mutation in favour' of the tst defendarit iri 
respect of the Asthan or th~· properties pertaining thereto does not in any way affect 
the rights of the Asthan '.or of any duly constituted Mahant thereof, that the 1st 
defendant has no concern t~erewlth and is not entitled to possession of the Asthan or 
its propertles, and that Rarr;f . .Sarup Das may recover, in execution proceedlnqs, for the 
benefit of the Asthan, possession of such of the properties in lists A, B and c of which 
the defendant mav have o~a!ned oossesslon bv reason of such mutation. Sub1ect to 
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~~n= modification of the deEree; as above indicated the appeal.must be dismissed with 
costs throughout. . ~· 

38. But this is only a st9'p gap expedient. We cannot shut our eyes to the fact that 
we have before us a putH{c trust of which, on the facts now before us, an alleged 
intermeddler claiming uJ'@er ,3 decree said to be void· is in possession and 
management. It may be-;, -'~1hen. proper proceedings are instituted to determine the 
matter, that it wili be foune, that he is not without legal authority Qr it may be proper 
to invest him with that avt~ority ff he has not already got it, or again it may be better 
to have another person orbodv. But those are not matters we need decide in these 
proceedings. flt!I we need do is to rJr!ng th@ present state of facts to the notice of ti-I~ 
Advocate-General of Uttar fl'raclesh and leave him to consider whether he should not, of 
his; own motion, institute proceedings under Section 92 of the CPC or take other 
appropriate steps. Let a copy of this judgment be sent to him.: 
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JUDGMENT 
1. The appellant who was the de"fendai'lt in tirial Court is an arcnaka in possession of 

lands alleged to belonq .to a temple in a vi!!age situated within the Ami estate. 011 
27th January, 1932 the Court of Wards which was then ii! charge of the estate 
dismissed the defendant from his office of archaka on the grouind that he had failed to 
render service and had faiied to give anv explanation to the charges connected with 
Mi~ dMault MMr ~h~ dismiss2;i l:he suit: was flied by the ~!aglrdar represented by his 
next friend the rnaneqer oi; ·th~~ estate under the Court of Wards as trustee of the 
temple to recover possession of the lands connected 1iyith the archaka service. Certain 
dates are of importance. Th.r:! late Ja~~irdar of Arni died on 25th June, 1931. The order 
of dlsrnlssal of the defendarJ Vl:a:s passed on 27th January, 1932. The suit was filed on 
22nd Aprll, 1932; and en. 23f·d Nt)Vernber1 1932 after the suit had been filed but 
before it was decreed there'. wc-:s a notification making the new jagirdar a ward under 
the Court. It is common ground that in the intertm between the death of the old 
jagkdar and this notificatlon .. the Court of Wards continued in charqe of the estate. In 
the trial Court the defend?.ir;$ pl22cled that the trusteeship did "not vest in the jagirdar 
that the land was not recoV,erable, that the dismissal was invalid, that the defendant 
had established adverse po'$s.ession and that the suit was not maintainable when no 
fresh archaka had been app<rmted. 

:!. The tl'i21 Ceur~ M(d'.t1•1£!J! t~~t: pl~ii~~tifii was th-: trustee 'of the temple that the 
dtsmissal was not valid owiQg to the absence of evidence of failure to render service, 
that the inam is the property or the temple, that the plea of adverse possession was 
bad! and that the suit was ni)t metntetnable when no new archaka had been appointed. 
As a result of these flndings~the learned District, Munsif gave a decree in the interests 

\ '']f the institution declarinq :thet the plaintiff was the trustee of the suit temple, that 
the suit lands were inarn larxds dedicated to the temple and that the defendant was an 
archaka under the plaintiff; bt.r: the suit was dismissed so far. as it prayed for 
possession of the lands. ·n~f!7n~: \•1as an appeal by the piaintiff and no memorandum of 
cross-objections by the defenda.nt. The lower Appellate Court therefore held that the 
deciaratlons ~m1;;>91,H~~ in iJi.; U'ii~d \:,7/urtis decree wouid hold good in the ebsencs of 
any memorandum of crcss-oojecttons. On the other issues the lower Appeltete Court 
held in favour of the p!air.ttffand decreeo the suit with costs. 

:J. Now the ma[n contentions i:; appeal relate (1) to the refusal. of the lower 
APr>ellate Court to re-open th!:'. question of the trusteeshlo in the absence of Q 
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!S. There remains the question of the consequence of the absence of any notification 
under the Act at the time when the dismissal order was passed and when the suit was 
flied. Section 57 of the Madras Court· of Wards Act, gives certain limited powers to the 
Court of W~rds to retain pos~;if:!g!ion of an eststs on the death of th@ ward. s. 58 
imposes certain limttattcns on the successor to the estate wfien the Court of Wards 

· ;ias decided thus to retain possession. Neither of these Sections can, in my opinion, be 
taken to authorize the Court of VVards1 in the absence of a notification, to continue to 
function as trustee of a temple of which the ward is the hereditary trustee. Therefore, 
on the death of the late ja~irdar.,. his successor having taken no steps to assume the 
control of the trust properties 2,nd the Court of wards continuing to administer those 
trust properties under the impression that it was legally entitled to do so, the position 
of the Court of ·wards would be that of a de facto trustee. It was managing the 
temples in the interests of th~~ trusts under the bona fide impression that it had a 
power and a duty to do so. It seems to me that a de facto trustee of a Hindu temple 
has those powers which are conferred upon a trustee under the Hindu Religious 

But there was another proceeding in, 1923 in the course of which the defendant gave 
an explanation to the trustees which can only be read as admitting the power of the 
trustee to control his office and his enjoyment of the emoluments thereof. In such 
circumstances there can, I t~dnkr be no question of any prescriptive rl9ht in the 
defendant adverse to the trust. The argument regarding the invalidity of the dismissal 
hQS no merits unless it can be based on the technlcal ground that the Court of Ward$ 
had no authority at the time of the dismissal. There were proper charges framed 
relating to the service; the defendant was given. due notice of those charges and 
required to submit an explanation which he contumaciously refrained from giving. In 
such circumstances the only possible course for the controlunq authority would be to 
remove him from office and if that authority was empowered to do so, no Court could 
rightly hold that the dismissal was wrong. 

Page; 619 
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·:;:;,e:rnorandum of cross-cbjeetlcns, (2) to the question of limitation, (3) to the validity 
of the dismissal, and (4) to :the effect of the absence of any notlflcatlon declaring the 
new jagirdar a ward of the Court (a) on the order of dismissal and (b) on the 
maintainability of the suit. Th~m~ is little substance in any of the contentions except 
the last one. I am of opinion that the lower Appellate Court was quite right in not 
allowing the correctness of the declarations embodied in the trtal Court's decree to be 
canvassed in the absence of a memorandum of cross-objections. So much follows from 
the terms of o. 41. R. 22 of the cr>c. It is not a case in which the dismissal of the suit 
can be supported ~~ithout traversing the grounds upon which the defendant has failed 
to convince the trial Court. It is a case of a specific declaration not prayed for by the 
plaintiff but added to the dismissinq decree by the trial Court expressly in order to 
safoguard the interests of the institution. If the defendant had a grievance against the 
embodiment of this posittve dE.:c!arat1on in the decree, he should have taken objection 
to it in a formal way and no such objection having been taken, it must, ! think, be 
inferred that the lower Court's 1Jed&ratio11 is conclusive. 

4. Nor is there any substance in the contention based on limitation and adverse 
·~ :iSSession. The contention is that there was an earlier dismissal order in 1914 which 
the defe1"ldant ioMr~d r~rr1air1i~'g iri rJo~ses~ion of the lands ~md rnndering such service 
as he thought was obligatory. If these facts stood alone, it might be argued that he 
had at least established a righr to retain the tends subject to the minimum of service 
which he admitted to be required of him. 
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C.Slt.K./G.N. 
!9. Appeal dismissed. 

·tru:~t ~hould not b~ entit!ed/i;: the etsence of anyone witl1 a better tltle, to take those 
actions which are necessary tc safequard the objects of the trust. In this view I 
dismiss the appeal with costs. Leave refused. 

1~::;1dowments Act. S. 9( 13) of that Act defines a trustee as, a person, by whatever 
cesiqnation known, in whom the administration of a reliqious endowment is vested 
and includes any person who is liable.as if he were a trustee. 

is. This definition clearly wouid include a de facto trustee administering the trust 
honestly and holding himself liable for the properties of the trust. Under S. 43, the 
control of office holders and servants attached to the temple is vested in the trustee 
ancl a special machinery ts provided for appeals by any such office holder or servant 
who is aggrieved by the decision of the trustee. I have held in ,a recent case, (1938) 2 
MU 516·1., that the provisions of S. _ 43 read with Section 73 of the same Act were 
mtendec to oust the jurtsdtctlon of the Civil Court to question the propriety of any 
order .of dismissal. From this it follows that any technical defect in the legal 
qualifications of the Court of Wc1rds to function as trustee at t9e time of this dlsmtssat 
would not enable the dismissed person to question tpe validity of the dismissal in a 
Civil Court. · ; 

'.'1. I am moreover inclined .tc think, quite apart from these statutory provisions, that 
a de facto trustee of ,3 Hindu ternple in actuel management 0£ that temple and ad:lng 

;na fide in the interests of the Institution can validly pass; an order dismissing a 
'ternpte servant or rJfficerr provided that the dismissal is for go9d grounds and that the 
procedure is one to which no objection can be taken. :. 

lB. To hold otherwise would be to hold that when for any reason a religious trust is 
without a legal trustee the tern::ii2 servants would be entirely uncontrolled and would 
be at liberty to ignore thei(,ob!igat!ons towards the trust. There is moreover no doubt 
as to the capacity of a de facto trustee in possession and management of a temple to 
bring c;i suit for the recovery cf. temple lands. This power has been recognized in 61 
MU 8872. and 1913 l\·1\tVN· :tl31~, as \hell as in numerous other. decisions. Moreover, it 
seems to me tQ fQllOw fromt.~flr~t prin\;iples thiitt su'h a power must exi5t. It i5 the duty 
of the Court to protect trust property from misappropriation and diversion from the 
objects to which it was d~~icated. When trust property 'is without a legal guardian 
owing to any defects in th El ·machinery for the appolntrnent of a trustee or owing to the 
unwillingness of the legal t~ustee to. act, it would be a monstrous thing if any honest 
person recognized as being. in charge of the institution and actively controlling its 
affairs in the interests of th~ " · .. · 
........................................................ ,.. ",... , ,. - .. 
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*Present: LoRJ) SRJ.W, LoRD BLANESBUBGB, Sm JOHN EDGE, and 
l{a: AME!:R ALI·, · 

· A Hindu having consecrated an idol as a household dei.ty bequeathed 
it with the rest of his property to his a,dioiptedl son, J., c]Jrectiri.g b.im 
to maintain the worship. J; buil't a thakurbari, a.nd dedicated it to 
the idol by a deed under which the 0id<1l was not to be removed thereto 
f:rom unles ll.IlOth81' fiuitllible th11.l~utbu.ri. WM prorided. Aft.er, J. 's 
death a partition took place between hls three sons; the tha.Jmrba.rl 
remained joint, but annual turns of performing. the worship were 
appolinted. One brother (the appellant) claimed a declaratdon that 
during his turn of worship he had the right to remove the idol' to his 
own housej the other brothers ( Pesponden.ts) contended· that the right 
was excluded by the deed. The trial judge held that J., not being 
the found~r of the worship, could not impose ~y cond5tion upon the' 
dedication, and made the , declaration prayedi. The appellate >. Court 
diBl'llissed lhe suit, ltolding that the condition was for the benefit of 

Hindu Law-Fam:ily Idol-Partiti.lJn-Shebait moving Id~l to his own .HousB 
d!uring his Pala-Disp·ute between Sh1?baits-Repres,J.,,,tati01', of Idols- 
N a~wre of Propert:y in consecrated, Idol. . · 

-- RESPONDENTS. A/f'il, 25 
AND 

PRADYUMNA KUMAR MU:C;L~CK ANI> } 
. ANOTHER (DEFENDANTS) , • • j 

ON APPE.AJ:, FROM THE HIGH COURT AT CALCUTTA. 

PRAMATHA NATH MLJ;LLICK (PLAINTIFF) APPELLANT; J, C.* 

-- ))HANRAJ 
JOHAR1'6AL 

"· SONI BAJ. 

1. c. 
1925 

24S 

Solicitors for appellants: Barroio, R<Jgers & Nevill. 
Solicitor for respondent; II. S. L. Polak. 

In case any of the debts have been barred by the wilful 
neglect or default of the defendant he would necessarily 
be liable for those debts. For the purpose of taking these 
accounts and giving effect to the decree generally a receiver 
should he appointed. 

Their Lordships will therefore humbly advise His MaJesty 
that the ' al)l)Ml §hGuld bQ dism.iSi6d with coot&, illcl ·,th~t 
the amendments they have indicated should be embodied 
in the decree . 
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-­ PRAMATHA 
NATH 

MULLICK 

1925 

J, c. the idol, and, ·. a.c<;ordingly was bi.n<liu,g. The J'udfoie.l Coni.mittee 
a.:ffirmed the views (a) that. the id@ could not be regarded as a mere 
ehe.ttel in.the hands of J.; (b) that .J', was ahebait, nob founder; but:- 

Held, that the will of the ido~ as to its location must be respected, 
and that acoor8,ingly th-e suit should be remitted in order that the idol 
might appea.r b'y a disinterested ne:x:t friend to be appointed by the 

PRA~UMNA Court; that t~~ female members of the fe.rnily, having the right to 
KUMAR pa.rtdcipaoe in;tb.e worship, eihol.llld be joined; and that a. scheme for 
MULLICK, regulating the 'worship should be fr~. · 

Khetter Ch~er Gh-0se v, Han Das Bwwl<Jpadk'!}a (18QO) I. L. R. 

1' 0. 557 dia~6d. 
Mitta Kun.t1ii~4.'lldhi.carry ~· Neerunj® .A.uaMcarry (1874) 14. Ben. 

L. R. 166, aa j;o partition :of the right w parto'rm the worsb.i4> .. of a.n 
idoil, a.ppro~·.\· 

Decrees se~ fide and suit remitted • 

. . .Al'POO;, (~~: 59 of 1924) from a decree of. the High 'Court 
,. in its Appell. Jurisdiction (April 10, 1923) reversing a dooree 

of that Oourt.,n its Original Jurisdiction. 
The app.ell~iit brought a suit in the High Cou:nt. against 

the respondents, his separated brothers, claim.Pig, among 
othe·r relief, that he was entitled to remove certain family ,, 
idols to his o~ residence during his turn of worship, and for 
an injunction restraining the respondents from Interfering 
w 1'th the right' claimed. 

The respon'de~ts relied upon a condition: as 'to the location 
of the idols contained in a deed by which their father (JaduLa.1) 
had dedicated a thakurbari to the use of the idols. · 

The £ac.t.s. appear from the judgment of the Judicial 
Committee. 

The trial Judge (Greaves J.) made the declaration Prayed 
holding rtha/t J adulal, not being the founder of the worship, 
could not impose a condition as to th@ loeauon of ths ido11 
which would bind she baits who ooime after him. 

On appeal the decree was set aside. The learned judges 
(Sanderson C. J. and Richardson J. ) rejected a contention 
that the idols were merely movable property as to • which 
Jadulal as owner could impose any condition which he 
pleased. They were 0£ opinlon that the · onlly question· of 
substance was whether. Jadulal in his capacity as Sb.ebait 
exceeded his authority in aceepting the· giflt on the lthakur's 
behalf subject to the condition; the true , test was whether 
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. ~· 

~· : .: ~ ..• 
. · .. , 

~ . ~· . 

(1) (1865) 4 Suth. W.R. 79. (3) (1889) L.R. 16 I.A. 137. 
(2) (1872) 19 Buth. W.R. 28. (4) (1875) L.R. 2 I.4, 141:>, 151. 

(~')' (l!>p7) 12 Oal.W.N. 823. 

De Grwythe1' K. 0. and Parikh for the respondents. If the 
appellant's oontention i.s right, each of the shebaits, who 
might be numerous, could remove the idol during his turn, 
wi!h th~ r&Wt that tho idol would never be in tho ~~ari. 

1925. Feb. 2, 3, 5. Dwnne K.O. and S. Hyam for the 
.appellant, As th6 High Court J!ightly held, Hindu liw ~<X'6 
not forbid the shebait of an idol from tE1Jdng it to his own 
house during his period of. worship: Stoke,s' Hindu Law Books, 
Mayukh.a (citing Narada); p , 80; Mitakshara, ch. 2, s, 12; 
ss, 3, p. 467; I)warkanath Roy v. Jctlnmobee Chowdhrain (1); 
Ram Soondu» Thalwor v. Taruck Ohiu:nder TurkQ'l"U#un. (2) 
'l'he deed of 1888, upon its true construction, does not take 
away the right of temporary removal for the purpose of 
worship. Further, -Iadulal had no power to impose an 
absolute · impediinent to rem.9val. The founder of the 
worship could have imposed what conditions he pleased, but 
Ja.dalal ws.s not th@ founder i 1 Th6 QWQ iwelf ~fers to the 
idol as having beep "established and consecrated" by Mutty 
Lal; his widow had rights,in it. As to the powers of a sheba.ilt 
reference was made to Groodharreejee v. Rttmanlotljee (3); 
Prosunno K'Umari Debya v. (l-o'lab Ohomd ( 4) ; &i,jeshwar 
Mullick v. Gopenoa» M'Ullick. (5) 

In any case the appella.nt hail the· right as · shebait itJo 
move the other two idols, as they are not mentioned in 
the deed. 

the eondition was or was not for the benefit of the th.a.kur. :'. J. c. 
In their vi~~ it wru:: so, sint! it irumred th~ tb~ ~kur should 1?~ 
always have a suitable· abode, and· be secured from undignified · -.- 

PRAMATHA 
journeys; the three branches J]light split into numerous NATH 

sub-branches, each with its own turn 'Of worship, so that Mu~cx 
transfers of location mighlt become numerous. They did PRADYUMN4 

d di · 1....:...:. han · h h KU¥AR not regar the con tion lJB masmg a c . . ge in t e e araeter MuLLJCK. 

of the worship. 

The suits were accordingly dismissed. 
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(1) (1873) 15 Ben,I,.R.176 (P.O.). (7) (1909) I1L.R. 34 M. 470. 
(2) (1876) I.L.R. 2 o. 341. (8) (1903) r.r ... R. 27 M. 192'. 
(3) (1906) L.R. 33 I.A. 139, 143. (9) (1874) 14 Ben.L.R, 166. 
(4) (1890) I.L.R. l7 C. 557. (10) (1871) 6 Ben.L.R. 352. 
(5) (181~ 2 Morley, 146. (11) (1878) LL.R. 3 C.'390. 
(6) (1908) I.L.R. 32 M. 167. 

J. c, Mutty Lal,: having no children, was absolute owner of 
1925 the idol. . tf.tder his will Jadulal took it as his property 
........... and wit.ho.u.~: endowment. He therefore was competent to 

PRAMATllA 'V 
NATH impose by t&e deed any condition which he pleased. A 

Mu;~icK mere co~~[ation of the idol by Mutty Lal had not the 
PRADYUMNA effiectt of a dedication, and imposed no restriction on Jadulal 's 

~~~ti~K. ownersihi p :· }fr<> josooni:Ury D ebia v. Lu.ch me.i, K oornwa.r""18. ( 1) 
There is no :clear authority that a shebait can remove an 
idol to his own, residence. The appellant 'enjoyed his office 
of shebaiit bf virtue of the deed, and must' observe its eon­ 
ditions. A removal of the idol fl-pm the thakurbari could be 
effected only by the whole body of shebaits: Kon~r 
])oorga:nath · Roy v. Ram Chunder Sen (2); Ra:mMia.thqm, 
Chetti v . Murugappa Ohe.tti (3); Ehetter Ohunder Ghose v. 
Hari Das BundOpa<iJiw~. (4) (Reference was made' also lt;Q 
Nubkissem. Mitter v. Hu.rrischunder Mitter (5); Tkando/WJA·oya 
Pilbali v. Shunmugam ( 6) ; Se.thurq,masw0imia1· v. MeMJt. 
.swamWir (7); Bamamathas» Ohetty v. Murugappa Chietty (8); 
also to Dubois; Hindu Manners, Customs and Ceremonies 
(Beauchamp 's Translation, 1897), vol. ii., p. 655, as :to $algram 
Sila. ] The deed applies to the two idols not named .i)i it, as 
tp.ey were merely ancillary to that mentioned by name. 

Du1ine K. a. in reply. The property in a consecrated idol 
is not merely property in a chiailtel, but also property in ithe­ 
right to worship; that rightt, including the right to possession, 
is divisible by appointing turns of worship : Nvubkis&m 
Mit~er v. Hurrisch1"ndM· Mitter (5); Mitta Kunth A.udlui,carry v. 
NeeruJn.jun A.Udhicarry (9); Ga11,r Mohan (Jhowdhry v. MGJ<l..amJ 
Moha,n Ohowdhry (10); Debendrcmath Mullick v. Od;i,t Churn 
Mullick ( 11) ; Khetser Chund,er ()hose v. H aM- Das •• B'VA14o­ 
pu.4hy<i I ( 4) Afwr a pihl1tition in that meaner the right Of 
worship is separate: Manu, ch. 3, s. 67 (Buhler 's Laws <;>f 
Manu, pp. 81, 82). 
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April 28 .. The judgment of their Lordships was delivered by J. c. 
Loso SHAW. The questions raised by this appeal are of 1925 

a wide and general importance. They have reference to the PRA~llA 

control and worship of a Hindu family idol. r.t may be NATH 

explained that although, one idol is referred to, called of course Mut~IcK 

the Thakur, th@r@ wsrs two others, the Ihamrani, ~ fcmal@· fRl\OYVllUM 
• . • · ' , •• K'QMAR idol ref erred to in some of t:ihe papers as the consort of thle MULLICK. 
Thakur, and there was also a third, a sacred or deified stone --..: 
called the Salgram 'Silia. These three idols became !the 
objects of the pious worship of the family of the founder, 
Multty Lal Mullick, who originally installed them. But the. 
points in the case ·can be more simply treated by referring 
to the ·one-DJa~ely, the principal idol the Thakur.. 

'I'hc appeal is from a decree dated April 10, 1923, made 
by the High Court in Calcutta in it.s Civil Appellate Juris­ 
diction reversing a decree dated June 1, 1922, made by the 
same OouI1t in itli Origirull Oivil Junmdiction. 

The ease was argued at grea/t length, and a large mass o~ 
authorities was cited. 

Before entering upon the legal questions · which were 
debated, their Lordships think it not inadvisable to state 
the family history, in SQ far as i1t concerns the installatioe, of 
this idol. It was established and consecrated many year8 
ago by a wi¬ 11aDthy Hindu inhabitant of Calc1lltta, Babu l\fot.t,y 
Lal Mullick, in hi$· faW.Uy dwelling-house, i:g. a Th~ Ghar~ 
or room. therein, set apart for'.worship. . 

Mutty Lal Mu]liclt died in 1846 leaving a widow: 
Ranganmoni, and .~ adopted sen, Jadulal, \tlb.en two yiears 'Of 
age . He left a will dated Augu..~ 17, 1846 (shortJ& before his 
death). Re had fp~ some tirne prior to his deaith set up and 
established and consecrated the idol, and no doubt is thrown 
upon the fadt. t~ jhe idol so 'installed became unquestionably 
tJhe object o:f wor&S.ip by himself. and the family. The will 
provided th.alt his ~dow should be the malik ·or propri(:jtjor 
and attorney, for .'~e proteetlon and care of· the whole of hi.$ 

'II, II 

e$talOO until his ·. ~ajlopted son' Jadulal attained the age of 
twenty, and the ~niimeration Included the Sri Iswar Thakurs, 
'I'hakuranis, etc.,.'.~blished by him and aneestorial. 

32 '!' 
:·~ 
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J. c. · Upon'.~~ adopted son atta.ini,ng twenty the property was 
1925 to be made over to. 'tbJe son as his heir. Ther~ was a power 

PR~BA to the widow in ease the adopted son died without issue to . 
NA'l'B 'adopt another. A gift WW) made 1'00 the widow of one lac Of 

Mu~;rcK rupees, together with various jewels and silver, wilth. righ:t of 
PRADY'OMNA residence in the family residence. With regard Ito the 

KUMAR . d h' f 'd 1 . f ds •· ' MULLICK. maintenance an wors 1p o the 1 o certain un . , · amounltuig 
Ito Rs. 600 a month, were to he drawn by 'the widow and 
therewith she WW! to defray tthe .expens0S1 of the idol's sheba 
(or worship) and for religious festivals and ceremonies, ''in 
the method that I have paid and defrayed the sam.e>hitherto.,, 
Upon the adopted son attaining ltwenty rtih.e widow was to 
''make over ltlhe whole of the prop.el1ty to him fully and he 
will in a like manner protect the whole of the property· a.net 
effectuate the K,reah Karmas, or religious ~cts and ceremonies." 

It seems accordingly clear that in Mut:ty Lal Mnllick's 
li:£eltime the idol was, as already stated, established as a 
household god; and the pious founder; ru:i.rrat.ing his own 
upkeep and maintenance of the deity, gave funds in order 
that those Should be continued: and he 'prescribed Ith~ duty 
6£ ~o'hlfoiuahce lo ili.e wlclow clu:rlng the ado¢ed son's 
minority and upon the son thereafter during his life. 

One of the questions emerging alt this point, is as to the 
nature of such an idol, and the services due thereto. A 
Hindu idol· is, according to long established · ... 101uthority, 
founded upon the religious customs of the Hindus, and the 
recogndtion thereof by Courts of law, a "juristic entity. " 
Ilt has a juridical status with the power of suing and being 
Sued. Its interests are attended to by lthe person who has 
tthe deity in his charge and who is in taiw" its manager with 
all the powers which .. would, in such elreumstanees, on analogy, 
be given to the manager of the ~site of an ln;fant heir. rt 
is unnecessary to quote the authorities; for this doctrine, 
thus simply stated, is :firmly established. 

A usef ul na.rraltive of the concrete rea.1iti~ of the position: 
is to be found in the judgment of Mukerjj, J. in ~ambrohma 
Chatterjee. v. medar. Nath Bane-rjee (1): "We need nht describe 

(1) (1922) 3'6 Q.L,J. 478, 483. 
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here in detail the normal type of continued worship of a J. c. 
consecrated image=-lthe sweeping of the temple, the process 1925 
of smearing, the removal of the previous day's offerings of fR.A~HA 

flowers, -the presentation of :fresh flowers, the ~pootful .. · NATH 
. ' . '.MULLICK 

oblation of rice with flowers and waiter, and other like •. v. 
practices. It is suffieienn to state that the deity is, in iS,b.ort, p~g~~~NA 
conceived as a living being and is treated in the same way · MULI.ICK • 

as the master of the house would be treated by his humble 
servant. The daily. routine ,'Of life is gone through with ' 
minute accuracy, the vivified image is regaled ·with the 

. necessaries and luxuries of life in due succession, even to the 
changing · of clothes, the offering of cooked and uncooked 
food, and the retirement to rest. '' 

The person founding a deity. and becoming responsible for 
these duties is de facto and in common par lance called 
shebait , . This responsibility is, of course, m.a~ntalned by a · 
pious Hindu, either by the personal performance of the 
religious rites or-as in the case of Sudras, to which caste the 
parties belonged-by the employment of a Brahmin priest 
to do so on his behll.if. Or the founder, any ·time before his 
deatb, or his successor' likewise, may confer the office of 
shebait oa another . .' •. 

The testator :i\r1ttt~ Lal Mullick did not adopt the 
latter course, but .b.e acted as shebait with the · Brahmin 
assistance referred !o. After his death his widow officli.ated 
shnHarly as the mil\lstrllht of .t.b.~ WONhif), and ShG umd, rur 
directed, the endow~ funds specially destined for the upkeep 
and worship of th~ ~deity. After the adopted son' Jadulal 
reached the age o~: twenty he then became de facto the person,' 
charged with the S8'Jle duties, to be performed as f'11.ly as his 
adoptive father and~mot~er had· performed them. 

It must be rem.~mbered in regard to this branch of the 
law that the ·duties.of piety from the time of consecration 
of the idol are duties to something' existing wh.idh, though 
symbolising the DiVilllity, has in the eye of the law a status 
as a separate persona. The position andrights; of the deity 
must, in order to work this out both in regard to its preser- 
vaticn, itg namtenanse and the smices to be perfonnecI. 
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'c,"• . ''~ 

be in the charge of a human being. Accordingly be is the 
shebait custodian of the idol and man.ager of its estate, And 
so, paying proper respect to the religious proprieties qf the 
case, the father, mother and adopted son were sue.Cessively 
and de facto ministrants and custodians of this idol. 

The period during which this state of matters existed was 
in the narrative from anterior to 1846 tilt the year 1864. The 
widow's charge of the affairs of the idol had come .to an end; 
and Jadulal the son's period of administration, he having 
rmwhed the agB {}f t.w~ty, h.Ad begun. J adulal ~dlecl [n the 
year 1894.. What bad happened during his period bf adminis­ 
tration was this: that in 1881 he enlarged the .old family 
dwelling-house containing the thakurbari in which the 
household gods had hitherto resided and were worshipped. 
He had erected a puja dalan for the worship of allthe famij.y 
thakurs, including tlie three referred to, that is to say, instead 
of one house with i~s thakurbari for the family, two houses 
were erected on adjoining plots of ground and between these 
the puja dalan was erected, having a private entrance from 
each of the private dwellings so that the family w<;>nhip Wlli 
conducted with due. decorum and propriety in; what W!aB 
practically an annexe 100 either house. 

· Two other events occurred which are important during 
this period of Jadulal's regime. In 1888. he executed a deed 
of trust providing particular premises for the location and 
worship of the deities in tthe puja dalan aforesaid .. The terms 
of this deed are the centre of the contentions raised by the 
parties in the appeal and will be more particularly hereinafter 
referred to . The other fact. affectin!g this period was that in 
the year 189l Ranganmoni, the widow of Mutty Lal Mullick, 
died. She made a very large endowment in favour of the 
family idol, amounting to. about ·one lac .of rupees. By her 
will she appointed J'.adukJ. her executor and trustee and she 
made a disposition of her property in these terms: "I give 
and · devise my tenanted land, No. 129, Bowbazar , Street in 
Calc.i~tta, to :iny said, trustee, his heirs and representatives to 
be held by him and them upon trust, to ~pply the 'rents and 
income thereof, after· providing for the payment of taxes and 

[L. R~ INDIAN .APPEALS. 
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· other outgoings, ·in the performance of the daily and periodical J. c. 
worship of the idol, consecrated by my late husband, called 1925 
Badha-Shamsunder, ·such worship to be performed by my PRA~HA 

said sol} and his descendants." NATH 

J adulal died in .1894, leaving issue three sons and four Mu1;,~ICK 

daughters. The estates were large, and a suit fqr partition P~g~~~NA 

among the three sons ensued. Questions or importance were MVLLlCK 
raised as to: (1. )· ~he provisions of Jadulal's will; and 
( 2.) The endowmerd, by Ranganmoni. 

On the former :hOOj(} the disputes and differences were 
submitted to the al'.~~traition of the late Mr. W. 0. BonJnJerjek, 
who delivered an.' jwarcI. in 1899. That award was made _a 
rule of Court. Itii the. partition proceedings, Mr.' Bonnerjee 
declared that the tJl!ree sons, as J adulal 's heirs. were entitled 
to the residue of. f4lje father's estate in three equal shares. 
He allotted 'One ~f};he two houses to the first son,' another to 
the third SQn, and, ~in regard to the second son, the present 
appellant, he w~,:~so to speak, paid out in money in order 
that he might erecJ,!' a desirable residence for himself'. Among 
other 'trusts declar~'d hi Jadulal's will was the following-s­ 
namely: "The tr¥t for tha worship of the s~id JadulaJ. 
Mullick 's hereditary Goddess Sri Sri Singhabshini Debi arid 
other family deities1'. during his turn or pala of worship." 

It is· to be observed that, although the turn or pala of 
worship as amongst the three sons was recognized in that 
part of the award, the idols in question in this case were not 
named. 

In a subsequent part of the award various turns of worship 
were given to the sons in order. As ~ the thakurbari, or 
puja dalan, plans were · referred to, and it was declared t.o 
be the joint property of the three soIJS. Prohibition WM 
made against the two sons vested in the adjoining- properties 
raising any structure or building of any kind which might 
interfere with the joint property. The situation created by 
this deed accordingly wflH thut, while the deitioo were n_ot 
named, ·the joint property of the three sons in the house 
dedicated to the idol was declared and the system of worship 
by turn or pala was established, 
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··' . ·~ 

o: .. 

J. c. With regard to Ranganmoni's estate and endowment, a 

1~~! ~it WM brought in Ia04, and in JW1re, 190~, it Wi\i1 "'1wr~~ 
.__, that a scheme' should be. framed for carrying on th~ 'Varied 

PRAMATBA · · 
N ATB · trusts of the lady's will and ; subj ect to provision beirtg made 

Mu;~icK therefor, her estate should be divided inlto three equal shares 
PRADYUMNA among the plaintiff and defendants in this suit. A commission 

~g~~K. was accordingly issued to Babu Bhupendra Nath Basu to 
frame a scheme of worship and to partition the residue. This 
was done by return to the commission, which appointed the 
worship of Thakur Sri Sri Radha Bhamsunderfi, the Jdols ~n 
question in this suit, in the following terms: "I direct that 
the sheba and worship of the Th~r Sri Sri Radll.31-Shamsun- 
dePji and of th9 thakur locat8d at Mahesh and BrindiLban 
and the Bkodistha sradh will be performed by the" J'i8il'ties 
and their heirs by ·turns of one year · each, the first tum com­ 
mencing from the 1.Slt day of Baisakh in the Bengali year 1317 
and such first turn shall devolve on the . said Pradyumna 
Kumar Mullick and his heirs, the second turn commencing 
from first day Qf the month of Baisakh 1318 shall devolve on 
the said Pramatha Nath Muijick and his heirs, and the third 
turn commencing from the first d,ay of the month of Baisakbi 
1019 shall devolve on the Mid Miiim~thil N~th M\ll)ic;it ~1i19 
his heirs, and' SI:> on by :rotation. On the demise of any one 

. of the parties, his heirs will become entiltl~ to his turn of 
worship, and the party having the turn of worship will perform 
such worship without ~Y interference by any of the other 
parties. ' ' · 

The family . very sensibly acted in aeeordance \\;ith the 
rules set down in these proceedings. The practical result 
was that the parties, now jm;licially separated, continued the 
worship of the idols. The idol was, of course, not removed 
by the parties during their period of worship or pala because 
in the building as constructed the idols . were located as 
mentioned i.ni a building adjoining their respective houses. 

In the year- 1910-11 the second son's establishment was set 
up. The idol was removed to his house in connection ~tb 
certain festivals considered suitable for the occasion and, 
after these were concluded in February, 1911, was brought, 

[L. R. INDIAN APPEALS. 254 

Page 1 O Monday, August 5, 2019 
Printed For: Mr. Nachiketa Joshi 
SCC Online Web Edition: http://www.scconllne.com 
TruePrinFM source: Indian Appeals 

ex: @})~ 
TruePrfrit;" 

www.vadaprativada.in

www.vadaprativada.in



The appellate Court rejected that proposition, And this 
Board can give no countenance to it. As is added in the 
judgment ref-erred to : ''The inclusion ·of the idols, however, 
among items of property, movable and immovable, does not 
show that the testator regarded his interesit in them in 'the 
same light as his Interest in his secular property. The careful 
directions given later fu thg will show that t11e testator 

. ' 
When the appellant 's pala, however, again came roJJml- 

n;imgly in 1917, the transtel,' of the idol by him, as before tv 
his thakurbari was objected .•. to by the first respondent, who 
had now attained majority (with whose objection the third 
son coneurs) : and the broad question in th'is appeal is 
whether that objection is well founded in law. 

In substance the · objeetion is founded upo:Q! the deed 
executed in 1888 by Jadulal, 

The argument in the appellate Court is th-US recorded 
by Richardson J . : ''The learned standing counsel, 
Mr. B. L. Mitter, founding on Mutty Lal 's will, argued 
th.at the testator ireilted ths idolg 01.' irMges whfoh he had 
set up as his personal property and left them albsolute1y 
to J adulal. When pushed, . Mr. Mitter said that .J adulal 
might, if he had so pleased, have thrown them into the 
river." 

back to the puJa dalaru, In May, 1911, the second lillOn's J. c. 
year of pala, or zurn- of wor$Jip, eame round and the. f.a.m.ily 1925 
idol was removed to the thakurbari of his house and fain..iliY'. -- 

• PRAMATBA 
worship continuedthere for one year. In 1914 the same thing' NATH 

occurred, the~ respondent being still an infans, It isl'. not Mu;~cK 
suggested in a.i;iy part of the ~ thtLt these l@illP(}l'Jll'J' PlAT>YUMNA 

transfers of the ·tacat~on of the family idol (suph tempof.ary ~~~~~K. 

transfers on oOO&:sions of· festivals are familial- in the com- 
munity) were tioi condueted with complete reverence and 
propriety and \vhhout interruption of the ordinary d'e;ily 
services tender~d~o the idol or any of the rights connected 
with i~ worship,!~ In short, the results of the partition sujt, 
the in terpreta tiolli · of the wills of J adulal and . Ra.ngarunoni, 
and the awards rn'ade therein, were so far worked out without 
defect or friction. 1·. 
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... 
,· :~ 

(1) I.L.R. 17 O. 557. 
r.~ .. 

J. c. intended the worship of the aD,C-O.Stra\ deities and the deities 
~ he had establis.hed to be a charge upotr his estate." 

PRAMATBA There mar ~el lfl tne llf1tllfe Qt thillg'S, diffiouJ.tie.g llt 
NA'fU 

MULLICK adjusting the legal status of the idol to the circumstances 
P "· N and requirements -.'.of its protection and lQ®,tion a. nd there may RADVUM A . ·· · · , 

KUMAR no doubt also be ~ variety of other eontaets of such a persona 
MULLICK. with mundane ideas. But an argument which· would reduce 

a family idol to the position of a mere movable chattel is 
one to which the· Board can give no support: They think 
that such a.Ill argument is neither in accord with a true con­ 
ception of the authorities, nor with , principle'; The Board 
does net find ilta:elf at variance with the views upon this 
subject taken in the appellate Court or with the ia.nalysis of 
the authorities there contained. , . 

The appellate Court, it is true, felt it.self constrained by the 
terms of the deed of l888 to arrive . at a conclusion adverse 
to the case of the appellant; but upon the main points in 
argument, both M to the contention that the household god 
was mere property, and as to Jadulalts right ~eing absolute 
.therein, this appeal was argued before the Board by the 
counsel for the respondents here on the footing itbat if the 
appellate Court's decree depmq~~ on tho reasdns airsn, it 
could .not be defended. The Board is, on the . contrary, of 
the opinion that, upon· the two points they discussed, the 
reasoning and view of the lligh Court are sound. 

Their Lordships would only add, on the subject of property, 
that the argument · is said to· be supported by the judgment 
of Banerjee J. in Khetter Oh under Ghose v. Hari Das Bunda­ 
P<Ji1Ji1Ja .. ( 1) In that case the facts were that the household 
idol WM .made over. to relatives, owillJg to the family, whose 
idol it was, being unable to carry on the worship on account 
of the paucity of profits of 'the endowed lands, and ilf: was 
held that' the transfer was. justified iDi the intereslt.si of the idol. 
It was .~-.proper and a pioru; Mt, Th6 .. Bh6bllit, b@ing ahal'~Bd 
fundamentally with the duty of seeing to the worship being 
carried: ~;p_, and having' the concurrence of tho entire- family 
to the ~ansaction, did have power to carry through 'the 
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J. c. 

(3) (1896) I .L.R. 18 A. 227. 
(4) (1970) 5 Ilen.L.R. 191. 

s 

(1) L.R. 16 I.A. 137, 144. 
(Z) (1897) I.L.R. 25 0. aM. 

voe. J;,II, 
33 

or injury are within the power of their custodian for the time 
being. Such ideas appear to be in violation of the sanctity 
attached to ithe idol, whose legal entity and rights as such. the 
law of India hag long recognized. . . · 

The argument as to property being thus displaced, their 
Lordships have now 'to consider the position of -Iadnlal, the 
grantor of the deed of 1888. 

Was he shebait of this idol in the narrower sense as the 
appellant contends or did he succeed by virtue of Mutty 
Lal 's will to the rights and privileges possessed by .the 
testator? In the deed of 18881 -Jadulal <;l~~i\r~~ ~ fQllOWH i 
"whereas the said Babu Mutti Lal Mullick, the father of the 
said Jadulal Mullick, established and consecrated the Thakur 
called Badha Shamsunderji." As has been seen, during ,his 
life Mutty Lal Mullick had de facto performed, piously and 
regularly all the duties which the law would charge upon the 
custodians of the idol. It stands without questiom thiat 
Jadulal himself was fully· performing similar duties and 
functions. As was said by Lord Hobhouse in Gre-e~rreejee v. 
Rumanlolljee (1): "According to Hindu Law, when the worship 
of a thakur has been founded the s~~9~it~hip i~ h~ld IW. 00 
invested in the heirs of the founder, in default of evidence 
that he has disposed of it otherwise, or there has been some 
usage, course of dealing, or some ·circumstances to show a 
different mode of devolution. '' 

A similar principle appears . also to have been implied .• in 
the judgments of J agawn.<Jth Prasad (}upta v. R1injft Singh (2) ; 
Sheoratas: Kru-nwari v. Bam Pr:£rgash ( 3) ; Jai Ban$i v. Ohatta.r 
Dhari Sing. ( 4) 

VOL. ]Jll.] : :~ INDIAN APPlilALS. 

transaction '' fO~· · the purpose of performing WJ worship 
regularly thro~g~ generation to generation. '' The members 
of the family we~e thereby .. · deprived of no right of worship. ~ 
The interests of worshippers and idol were conserved. Their PRAMATHA 

NATH 
Lordships do not' think th.alt such cases form &Q.Y ground for Mo1.,LIC1t 
the proposition that Hindu family idols a.re property iJ:1 the PRA;YUMNA. 

crude sense maintained, 9r ~hil.t th~ir ~~tNQtiQlil1 di)irn{ln.tion KUMM 
MULLICK:. 

-----·--------------- ......... -~--------~------------------.,--------------------------------·------ 
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J. c. To apply ithis law to the· present case, -Iadulal was the sole 

1925 , heir 9f lllji~ ~~tb.~ aud, by th6 general law of India, h~ thu~ 
-.- stood vested with t'Pe right of custody of, and management 

PR~~~A o£ the trust for It.he family idol which his father had eonse­ 
MULLICK crated and set up. So far as the legal status and righltS <>f 

PRA;VuMNA J adulal as grantor ·of the deed of 1888, the deed proceeds 
~g~~~. to narrate:. "Wh.ereas the said Jadulal Mullick is now 

desirous of dedicating the said premises to the said thakur in 
the manner hereinafter expressed. '' Th~s is perfectly OO'ITe<:1t 
language in acknowledgment of the fact that 1 

'the thaku» 
existed and was the capable recipient :in law of 'Che property 
dedicated to it. The deed then proceeds to declare that eentain 
premises, described in the schedule, "shall be f~r ever held 
by the said Jadulal Mttlli~ his heirs, 'executors, adriunistrators 
and representatlves to and for the use of the sa'id Thakur 

· Radha Shamsundarji to the intent that the said ~hakur 'may 
be located .and worshipped in the said premises and. to and for 
no other use or intent whatsoever: Provided always that if 
at any time hereafter it shall appear .expedient to the said 
Jadulal Mullick his heirs, executors, administrators or repre­ 
sentatives . sq to do it shall be lawful for him or .them upon 
his or their providing and dedicating for the location and 
worship of. the said thakur another suitable th~1r~~ri gf 
the same . or greater value than the premises hereby .dedieated 
Ito revoke · t'he trusts heneinbefore contained aITT.d it· is hereby 
declared. that unless and until another thakurbari is provided 
and dedic~d as aforesaid the said ~ha.kur shall not on any 
account oof removed from the said premises and hi the event 
of anothet thakurbari being provided and dedicated as 
aforesaid. tlie said thakur shall be located 'therein but shall 
not .sinif!~ly be removed therefrom· on any account 
whatsoev~f .. '' 

.. ;. 
This ~e has been quoted in full so as to make clear 

the three :~propositions which seem it:Q fuUow-:-rmnfiely, FiIJt, 
thte recogniition as mentioned of the idol as 'the .. dedicatee : 
Second, th~. conveyance in no respect whatever appears to 
be a con~yanc.e of the idol, but is a conveyance of the 
premises described in the schedule ito and for theuse of the 
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SB, 

idol and for no other U~': Third, this use is not .to be in.te.l"~ J. c, 
fered with by Jadulal's heirs, executors, administrators .:Or 1925 
representatives except upon providing for the dedieatee -- 

PR.AMATHA another thakurbari of the same or a larger value. When NATH 

that is done Jadul.al's 
1bJeirs, 

'etc., could revoke the trusts pf MV~ICK 

the premises affecting the present puj.a.h dalaini, and uniess PRAI?YUMNA 

and until that is done the idol is not to be removed ~g~~~K. 
therelrom. 

It is this last proposition which raises the real difficulty 
in the case and their· Lordships expresa il1k> surprise that the 
High Court should have felt it. Upon a full eonsideratlon 
their Lordships have come to the conclusion that this w',aS 
not. a dedication, in any sense of the word, of the idol as 
property, nor of the idol at all. It was a dedieation of r~.al 
estate in trust for the idol, recognized as a legal entity, to 
which such dedication might be made. 

The true view 0£ this is th.alt the will of the idol in regard 
to location must be respected. If1 in~ ~\l~ 9f i pro~r 
and unassailable administration of the worship of the idol 
by the ,shebait, it be thought that a family idol should chan~ 
its location -.the will of 'the idol itself, expressed through liis 
guardian, must be given 1effect to. This is in aeeordanee 
with what would appear to be the sound principle of the 
position and it is further in accord with It.he authority on the 
subject. In the ease already referred to so far did: the decision 
go that it was expressly said by ford Hobhouse in Grieed,.. 
harreej~"e v. Rtimanlolljee (1) : uThe thakur dowjee, or those 
who speak for him on earth, need not take advantage hf 
this gift . '' 

A fortiori it is open to an idol acting through his guardian 
the shebait to conduct its worship in its own way at its own 
place, always on the assumption that the acts of the shebalt 
expressing its will are not inconsistent with the reverent 
and proper conduct of its worship by those members of the 
f.ami~y who render service and pay homage to it . 

A question was raised whether the right of worship of an 
idol can be made the subject of partition. Their Lordships 

(1) L.R. 16 I.A. 137. 
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(1) 14 Ben.L.R. 166, 169. 

J. c. have already referred to this point when dealing with the 
1925 arbitration proeeedinga. 

PR~THA TM poill(IJ arose especially in the case of Mitta Kwnth 
NATH Audhiwff1'1J v. Neerunjum, A-udhic!arry. (1) The headnote is as 

MVLLJCK 
fr ;follow~ : ''Tb.@ WlQODS fnr which one 0£ several joint owners 

. PR~~~~~A is entitled to a paraition Of the joint ·p:roperty, apply also to 
MULLICK.' the case .of a joint right of performing the worship: of an idol. 

The joint, owners of such a right. are entitled to perform 
their worship by turns. '' And, in Sir Richard Couch's judg­ 
ment, the following rule of law is referred to : ''The suit is 
founded 11.:Po~ the nght of the plaintllf, as prdperty, to a. 
partition, No doubt the plaintiff is entitled Ito, that; and 
the decree of the fir,gt court was right i:p a.warding it. But: 
that decree has not made provision for the term that each 
of the three persons, the plaintiff and the two defendants, 
should haie, and does nOt state whether the pl~intjff is to 
have hist~ first, or second, or third .. We must therefore 
direct th~~Extra Assistant Commissioner- to determine by lot 
in what drder the plaintiff and the two defendants shall 
exercise t~ right t.0 worship the idol. A,nd having deter­ 
mined th/it,' he should insert in his decree, so that itt will be 
settled it>:'. ~f hat order they are to exercise the right of worship. ', 

The solMobjootion made in these proeeedings to the removal. 
by one of·~ shebaits during hl.1 :pii]a Of turn Of W()lfIDiJ) 
to his resi~en.ce is founded upon the deed of 1888 aJ.J.'IE)a:dy 
analysed. :fln para. 13 of the defence "this. defendant admits 
th.alt the pJainti:ff 's tvrn of worship commenced. on; and from 
.... April 14, 1917;. On. April 2, 1917, this defendant, who 
had a.ttain~d majority on or about November 20, 1914, .... 
objected. '' · In the evidence of the first respondent, he deposed 
as follows:' "Babu Bhupendra Nath Basu divided the turn 
of worship o:fl 6 thakurs, and each of us have one y~r . . . . 
my only objection ¥> based on the deed of dedicatdon ; apa.tt 
from the deed there would be objection to the removal because 
the thakur has irt:s own house where arrangements .are made 
for sheba. I hiY~ Bttid that my oDlr 6bject.ion' ls on the 
deed of dedication'. '' Whils, however, this is the only objection 
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actually made by the objecting defendant, it has to be poin.ited J. c. 
oUl that the id.ol i!i not, otherwise .represented in the p* 1925 
ceedings, though the result might conceivably vitally affiect PRA~'HA 

its interests. In that sense the contest has related to the. NATH. 

establishment of individual rigMs as between contesting ~bJe.'.' Mu;~icx. 
baits. The interests of the female members of the family,· PRit'l>YVMNA 

especially in view of the :fact that t.hey are excluded from Mg~~x.. 
the managership of the idols, might need special protlectio:Q./ 
They are entitled !to participate in the worship established bY; 
Mutty Lal Mullick without obslfra.ction. or ineonvenienes. 1 

Their . Lordships are accordingly of opinion that it would 
be in the interests of an concerned that the idol should .appeat 
by a disinterested next friend appointed by the Oourt. Th~ 
female members of the family should also be [oined, and a 
scheme should be framed, for the regulation of the worShip 
of the idols. 

Their Lordships will therefore humbly advise His Majest~ 
that the case should be remitted to the High Court to be dealt 
with in accordance with this report. It will be necessary 
in these circumstances to set • aside the decrees of both th'e 
Couns bnlow. Thg parU8S must th@ir own com in thft 
Courts of India and . before this Board ; any costs paid under 
either of the decrees of thJe Courts below will be repaid. 

Solicitors for appellant: Somdersone & Orr-Dignams. 
Solicitors for respondents: J .• J. Edward$ & Oo . 

-. 
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One 'D' ::n~cb t•Nc i'i'm~: i11 1898, one In respect of his dwelling house 
slruated in. the t!:::::r~. F'r.er:.ch: _ te:'.ritory of Chandernagore and the: other regarding 
·~is. properties fr, th<:: then i'.k.idsh India appointing his wife, tw.o sons and two 
nephews as executrix, executors and trustees. By his will in respect of his 
Chandernagore house, he created an absolute debutter in favour of his family 
deity and bequeathed to h~s executors and trustees. the house "upon trust to 
stand possessed of and cc ho-kl, retain . and use the premises _· as endowed or 
debutter, property for the service and worship" of the deity. fa the will in 
respect of the properties ::j British India also, he intended that bis "wife 
and sons, and sons' wives, sud other relatives" would use the Chandemagore 
house for residence and also made provisions for the seva puja of the faniily 
Idol there and fo~.- other religious festivals. The wills provided that in the 
event of death, i:etirement, refosd to act or incapacity of any of the trustees, 
foe continuing trustees or the executor or administrator of the last acting trustee 
might appoint any other person in his place. Accordingly, after the death of 
the testator, the trustees and thereafter their successors came into possession 

t:From the judgment and. !}~::n:t dated July 21, !969 of the High Court in Appeal from 
Appellate Decree SO of l &67. 

Civil Appeai N~c:; .. 1&73-1374· of 1970'[, decided on March 2, 1979 

ffind~ b.w · ~.:.. ~~eLigfot::s ·~~·ufow~i(;~~ .._ Sheh~famp - N~t only am office 
b~t 2 heri'~~ p-wp'e!"'k:f ~~ :L lii'f<l4~~ .:;1.;-~ wind~ f~fN'orues rttco~ to Bmdu 
iaw m }bs~!IOO of ~~ s.ti:p·abtfo::IB hi: ili1t: emffl~~:i.t or u~e ~r ~Ol!J)l to ~ 
cootr.u-y - Shetoo~~F ~'ulf:'l1~jJ.y nttt n~enoole frt'2lt c~ ~ ireJ.mquished m 
favour of i;zo-im~lti2i:ifrf·-~· (°'~:<~sd:i~.wll wti.e~her ~'-ebStiG c&l!'t. p~ mi end to or give 
a ruH;erent dir&:ikm ·~'.;;. ~:'~"e: ;i,';L;f;fo\1\V'u~J;C~ n1ft Optl'd (Pants 20 to 27) 

Hindu Law .; • .:: · !fte~~1ifo,;,rn iend()vvm\ent~ - Pil1vate 1ZJID<d publle - Ds. 
tmctlora · .' 0 - (PE'9 23) 

~- - 
Hmdt~ 1L:-iiw ~,...,:l1~eltt~iGuts •r=llinovm;.--est - Shebaits _, ~'"bo Ire' - li,lfer .. 

piret2tio~ cl' wm cr.e~ti:11g -:i:fu!•:: e>!l!tllOm.Ueillt - N>!1 ~XAlre&S pro~oo for shCbait· 
ship maoo fa ·1i3~e vrH!b Ci!'~:a:fo-~-~ £;wolmre deb:mte!' in fsvo~ ~ deity enshrined 
fo the dweUi.'lg ll.ot:1.~ rm~~ f':fo<tiding fo1e ~ 0: the house for R'e.9ideace o! 
descendats of the . trt..fs,;~fo:r "'-~ A~toog the trusi-c-es, ~e who Wffe -~) 
relinquismng ~:rns~ee.ilsi\g, ~ .. ~. {ht ta.'.:ts aud mterpretatfon o~ th~ w.ms~ @nl.Y the 
so~s ~~a . '~~-e4~~~;;tt:; ~~~. ;;RE)~ '~"ie \l:Jnli·iJ'ltlf.\es, helrll~ were shebmts h~ rigbt to 
resrde m dilt"· .r.1~uis~ ~:"" v\i'ilti~ .<P~ 29 to 52) 

ffi~d~ L~w -~ ... 1:1·e:~7kms 1mdowmic:u~ - Sh~'h~l.§ -~· Right to ~ 
&Wis ·-- Ffo:Z1:~~ •rnJy "'ll>~'.hrJ(r(< and :GO~ tr&.iees have loc--iBS •df to ~ 
suits in lles~t oi ~fo~n~~,%· pm~':ei.i)' - Where ~ sooblP.its. mt ~eaided 
~mt. hetd, n~i m:~&illt:<~aiJ'i-c :......~ {'.li·vil ?itocl~lli'<.: · Co-tlle, 19081 Order lr 
RW'.e 3 · (.Pum 53) 

an<l 
Vice-Versa 

Appellants ; 

(!~)·~:) S :i~pHlW<e Coar'l CitsH ~ 

(HE.!70RE s. s.~.RXA!UA AND v. D. TuLZAPU!Ut.AR, JJ.) 
PROFULLA CHORtjNE Iff\QUITTE AND OTHERS 

Versus 

409 
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o~ the debutter property. Some time in 1934 a dispute arose among the 
descendants of the settler ·'D', some of whom were the then trustees, with 
regard to the accommodarloa in their residential occupation iii the Chander­ 
nagore house. The dispute was ·referred to arbitration and the arbitrator held 
that the heirs of 1D' and his descendants alone, and not the trustees, bad the 
right to act as shebaits of the deity. This award was accepted by the trustees. 
But· subsequently, the p1airi.ti[-trustees filed a suit for ejectment. of the defendant­ 
heir of 'D' from some of the rooms occupied by them in the Chandemagore 
house 011 the ground that the def end ant was only a licensee ••of the plaintiff 
and the licence had been revoked. The defendant on the other hand pleaded 
that he was in occupation cf tile rooms in his . own right as , a shebait, that 
the plaintiffs had no right to represent the deity and had no locus standi 
to maintain the suit as trustees and that since all the shebaits had not been 
joined as parties, the suit was incompetent. The Subordinate, Judge and the 
r>lstrlct Judge Jlsmlssed rhe suit but the Dlvlslon Bench of the Hlgh Court 
having partially allowed the appeal, the present appeal by ~rtificate under 
Article 133(1)(b) was brought by the plaintiffs. Dismissing ,the appeal the 
Supreme Court 
Held: 

(1) Shebait is the human ministrant and custodian of the idol, entitled 
to deal with an its temporal affairs and to manage its property. . As regards the 
administration of the debutrer, his position is analogous to that of a trustee ; 
yet, he is not precisely in foe position of a trustee in the English sense, because 
under Hindu Law, prnperty absolutely dedicated to an idol, vests in the idol> 
and not in the shebait. However, in almost every case, the shebait bas a 
right to a part of the usufruct, the mode of enjoyment, and: the amount of 
the usutruct depending agilln on U5age and custom, if not doviliOO by the 
Iounder.. · :. (Para 20) 

As regards the service of the temple and the duties that appertain to it, 
shebaitship is an office blended with property and as such, apart from the 
obligations and duties resting on him in connection with the endowment, the 
shebait has a personal. interest in. the endowed property. He has, to some 
extent, the rights of a limlted owner. Shebaitship being property, it devolves 
like any other species .of heritable property. It follows that, where the founder 
does not dispose o-C · the shebaiti rights in the endowment created by him, 
the shebaltship devolves on the hetrs of the -founder according· to Hindu Law, 

. if no usag~ or custom of a .~.:Hfforent nature is shown to exist (Paras 21 and 22) 
Gassamee Shre1 Cmdharmje1 v. R'7-ma1·1tdj11e, i6 IA !37: YLR 17 Cal S, relU:d QYl 

Although shebaitship is heritable property, yet, it cannot be freely transferred 
h ~:j;Jy spyQ~jt. ~µt sow9 of tQ~ ~xc~ptions to this gentral rule are : ~ienatiQrA 
in favour of next shebait or one in favour of the heir of the transferor, or 
in his line of succession, er in favour of a co-shebait particularly when· it is 
not against the presumed intention of the founder. If any one of the shebaits 
intends to get rid of his duties, he should surrender his office in favour of the 
remaining shebaits. . In the case of such a transfer in favour of co-shebait, 
no policy of Hindu', law is likely to be affected, ; much less the presumed 
intentions of the foupder. · · (Paras 26 and 27) 

Nirod» Mohini v. Shib~iias, ILR 35 Cal 975 ~ 13 CWN 1084: 3 IC 7G; Man~hlliam v, 
Pransfumkar, !LR ~ Ik-m 2Sfl ,, '6 Ind Jur 426 and RaghW!a!h v. Purnanant/, ILR 47 Bom 
529 ~AIR 1923 ~om•,358, r1H.¥d on 

It is, however, ;fnot ye: settled as to whether the principle of English 

(I 979). 3 sec 410 
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Advocates toho af}Pecred in lhis care: 
Lal Narain Sinha, Senior Advocate, (Suttul'l".ar Ghosh, Advocate, with him), for the Appellants 

in C. A. 18'7:3 of J 970 and Respondent in C. A. 1874 of 1970; . 
A. K. Sm, Senior Advocate, in C. A. 1874 of 1970, (D.7 N. J:1ul;lurjee, Advocate, with 

hlrn), for the Respondent in C. f.· !873 of 1970 and Appellants 10 C. A. 1874 of 1970. 

R/4316/C 

law of trusteeship : i~t the ·beneficiaries in a private trust, if sui juris and of 
one mind, have thci,: power or authority to put an end the !ru&t or use the 
trust fund for any Pt.rpose and divert it from its original object, is applicable 
in the case of sbebait in private endowment or debutter created under Hindu 
law. : ~· . .. . ••• (Para 24) 

' ' ." ~ 
Doorganath Roy v . R~i-~ .C:hund$:' S.m, LR 4 IA 52: ILR 2 Cal 233 and Pramatha .Nat/1 Mullick 

v , Pradhyumna r.~111,~r, Multick, 52 IA 245: AIR 1925 PC 139, referred to · 

(2) There ls ·~·-~distinction·. between a. public and private' debutter. In a 
public de butter or 'ndowment, the dedication is for the use or benent ol 
the public. But iri.; a private endowment, when property is set apart for 
the worship of a family idol, the public are not interested. The present case 
is one of a private aebutter. (Para 23) 

(3) It the presebt case, on a combined reading of the two wills together 
as also from the evidence on record it appears that : the testator's intention 
was that his heirs and descendants would also be entitled to use the Chander­ 
nagore house as their f amily dwelling house and they in fact ccntlnued to 
live there accordingly ; that although the trustees were provided with the funds 
for the sewa piijs of the family ·deity and for other festivals (JUt of the estate 
left by the testator, they were not expressly constituted as shebaits of the deitf.; 
that the legal title in the endowed property was expressly vested in the fanuly 
idol and not in tile trustee ; '.:hat only the descendants and heirs of the founder, 
who live in the endowed house, have throughout. been acting. as minietrants of 
the family idol ; and that by . virtue of the arbitration award those trustees 
who were not descendants of the founder 'D', went out/ of the picture 
long ago and thus had validly renounced their shebaiti rigqts in favour of 
their co-snebaits who were descendants of the founder .. Therefore, the 
defendant and other descendants of 'D' became · co-shebaits of the deity 
by operation of the ordinary rules of Hindu law and the trustees were 
excluded. The defendan; ... respondent, being a grandson of 'D' and a sbebait, 
was thus . entitled to reside · in the disputed rooms of the Chandemagore 
house. (Paras 41, 42, 49, 51 and 52) 

(4) The trustees by themselves, have no right to maintain the suit in 
res~ct of the debutt@r property, the legal title to which vegtK in tb.e idci 
and not in the trustees. The right to sue on behalf of the deity vests in 
the shebaits. All the shebaits of the deity not having been made parties, the 
suit was not properly constituted, and was liable to be . dismissed on this 
score alone. . (Para 53) 

It is not necessary to decide whether the 'trust' created by the will was 
a continuing trust or not, or whether the mode of devolution of the office 
of trustees indicated by the founder in his will was or was not hit by the rule 
in Tagore v. Tagoite, LR 1 IA Supp. 47. (Para 51) 

Ganesh Chr.ind'r v. L,1t Behary, 63 IAH-8: A!R 1936 PC Sll~; Jagadindra: v, Rani Hem1Znta 
Kumari, 31 IA 203: ILR 52 Cal !29: 6 Born LR 765 and Monohar v. B!iii.pettdra, 60 Ca! 452: 
AIR 1932 Cal 79!, reftmd ta 

411 
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3. By bis will, dated June 6, 1898, Durga Chorone created an absolute 
debutter in favour of the said . family deity and devised and bequeathed to his 
executors and trustees named therein, his dwelling house with gardens and 
tanks appertaining tl~ereto situated in Chandernagore, "upon; Trust to stand 
possessed of and to.hold, retain and use the premises an endowed or debutter 
property for the service and worship of" his said . family deity. By that will, 
he further directed that this family idol "shall be located in. my said house 
in Chandernagore .w~ich £aid . house and premises shall be appropriated and 
devoted solely and ~clusiv1rty tQ tli~ Ilakur Qf idol'\ : 

4. The testat6~ died en August 27, 1898. Thereaiter., the will, dated 
June 6, 1898, was ·:puly probated and the trustees came info possession of 
the debutter Prop1!it~s and carried on the administration of the estate and 
the seva and· puja;' ·~s directed in the will. 

S. Smt, Sara$~~ti, widow of Babu Durga Chorone, who: was one of the 
trustees named in tnr, will, died on October 30, 1913, while her son, Shyama 
Chorone, another .ti\istee, died on December 21, 1925. Thereupon, Tulsi 
Chorone son of Shyama Chorone was appointed a new trustee in place of his 
father. Bhola, the other co-trustee, refused to act as such. Therefore, his son, 

l. · Durgs Cnorens made · Rnd ~ubti§h!d two wilk, M~. ckted June 4, 
1898, with regard to his properties in the then British India, and the other 
dated June 6, 1898 with regard.to his properties situated in the French territory 
of Chandernagore. By these two wills, Durga Chorone appointed bis wife, 
Saras~ti Dassi, his two sons, Shyarna Chorone Requitte and· Tarini Chorone 
Requitte and his nephews, Ashutosh Das and Bhola Nath Das, executrix 
and executors and trustees of the estate left by him. = The wills pro­ 
vided that the trustees would hold the bequeathed properties left by 
the testator according to the -terms of the wills for the legatees and the 
beneficiaries mentioned therein, The wills also provided that in case of 
death or retirement or refusal or incapacity· to act of any of the trustees, the 

· continuing trustees or 'trustee for the time being, or tl!.e executors or administrators 
of the last acting trustee might appoint any other person or persons to be a 
tn;~t~~ 9t tmt~B in pl aG!il of the trustee or trustees so dying or de~iring to 
retire from or refuse, etc. But, in no case, the number of the trustees should 
be less than two. 

la. Late Babu Durga Chorone Requitte was· the grandfather of Satya 
Cborone Requitte, defendant, and plaintiffs 1 and 2. He owned consider­ 
able immovable property. He was an inhabitant <:>f Chandemagore (tben a 
French territory). The suit property is situated ht Chandernagore. Among 
others, it included a big residential house containing about 84 or 85 rooms 
with extensive grounds, gardens and tanks. In this house, which be was 
occupying for bis residence, he had his family deity, Sree Sree Iswar Sridhar Jiew. 

The Judgment of the Court was delivered by 
Smlumo, l.-Ti'i1~se twei. :li'J'esfa r>n MrtmMt! .a.ri~~ out of th~ al)riellate 

judgment and decree, dated July 21, 1969, of the Higb Court at Calcutta. 
The facts t'Jf the case e:r.e as follows. 

(1979) s sec 412 
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9. In hi~ wrftt~n ~ti4tcmi;nt ti}; \i;fendant traversed the material allegationg 
in the plaint and asserted that he was in use and occupation of the rooms 
in dispute in his own right as a shebait. He fu.-tber pleaded that the plaintiffs 
had no right to represent the deity and bad no locus standi to maintaln the 

8. The plaintiffs' case, as . laid in the plaint, was that since the dwelling 
house belonging to the deity had a large number of rooms the trustees allowed 
temporarily the sons and grandsons of Durga Chorone to occupy and use for 
their families some of the roo1f!1~ in t~~ 3~iQ aw;Hin~ hou~IJ M !ictinsees. It 
was further alleged that in the 'year 1958, the defendant illegally and forcibly 
occupied room Nos. 63, 35 .. 46 and 57 in the aforesaid house without the 
knowledge and consent of the trustees causing serious inconvenience in the 
due performance of the religious ceremonies of the deity according to the 
terms of the will, It was further contended somewhat inconsistently that the 
dwelling house at Chandernagore being absolute debutter belonging to the deity, 
no person, except the trustees, · bas any legal right: in the said house which 
can only be used for the· sewa 'puja of the family deity located in the house ; 
that the arbitration award of 1934 is not binding on the deitv and/or the 
trustees who were not parties to that arbitration ; that the award was beyond 
the scope or the reference and was adverse to the Trust, itself. 

7. On April 20, 1959, Prcfulla Chorone Requitte, Bfi.agwat~· Chorone 
Requitte and Satish Chorone Das, the then trustees, instituted Title Suit 28 
ol i~~9 ln the Court of the Subordinate Judge, 1st Court/ Hooghly. The 
plaintiffs prayed for two reliefs· in the . plaint : (i) Possession by ejectment of 
the defendant, Satya Chorone Requitte, primarily from all the siX rooms, alleging 
that the defendant had been occupying the same as licences under the plaintiffs 
and the said licence. had been 'revoked; (ii) in the' alternative, for possession 
of the four rooms mentioned in Item 1 of Schedule 'B' of the plaint, which 
had not been allotted to him under the award. · 

61 In or r:bom the year. 1934l the di!gcendrmts of the settlor, Durgn 
Chorone, some of whom were the then trustees, referred certain disputes with 
regard to the endowed property to the arbitration of one Bbrtngeswar Sreemany, 
The disputes referred to the arbitrator included riv~ claims ~y the sons and 
grandsons of Durga Chorone, to their residence in the debutter property belong .. 
ing to the family deity. The arbitrator made an, award on September 6, 
1934, whereby he allotted room' Nos. 72 and 82 to Satya Chorone, respondent, 
which had been in· their use. and occupation from before. The. arbitrator made 
similar allotments of other rooms in the s~id house in favour of other sons 
and grandsons of i:he settler. 

Devindra was appointed ~s trustee by the continuing trustees. . Tarani Chorone 
died on or about May 29, 1939 and the continuing trustees appointed his 
son, Profulla Chorcne as a trustee. Tulsi Chorone died on August 17, 1952 
and the continuing trustees similarly appointed Bhagwati, son of late Sbyruna 
Chorone as a new· trustee. Debendranath Das died on or -about March 7, 
1956, and the continuing trustees appointed Satish Chandra Das, a son-in-law 
of late Shyama Chorone as a new trustee in his place. 

. ·~ 

hol•ULLA CHORON; ~EQ.D!T't'E, v. ~A1""1A CfIOROm REQ:OI'l"TE l~ar~arla, J.~ 
~ I 

.· .. ~· 
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14. The foHowing pedigree table which has been compiled from the 
material on record by the Iearned Counsel for the appellant, will be helpful 
in understanding the relatlon~hip of the parties and other connected facts : 

13. After obtasiing the certificate under Article l33(!)(b) of the Constitu­ 
tion, as it then stood, the piaintiffs have filed Civil Appeal 1873 of 1970 
against the partial dismissal of their claim in respect of room Nos. 72 and 82, 
whUe the Jelendant has fiied Civil Appeal 1874 bf 1970, praying that the 
plaintiffs' suit ought' to have been dismissed in respect of room Nos. 35, 46, 
57 and 63 also. Both the appeals will be disposed of by this common judgment. 

. , .. 
12. Against 't~ appellate decree of the District Judge, the plaintiffs 

carried a second appeal to the .High Court at Calcutta. The Division Bench 
of the High Court, :~Y it~ judgment dated July 21, 1969, allowed the appeal 
in part. and granted t1e pfaintiffs a decree for Khas possession 6f room Nos. 3S, 
46, 57 and 63 1n th1i .said dwemng house ; but not in respect 9f room Nos. 72 
and 82 mentioned a¥ item I of Schedule 'B' to the plaint. 

11. Aggrieved, ~the p!afot'lfrs preferred an appeal to the District Judge. 
who dismissed the .~~tiw and affirmed the decision of the trial Court . 

suit as trustees ; that since all the Shebalts had not been joined as parties, 
the suit was incompetent. 

10. The Subordinate J adge dismissed the suit, holding, inter alia, (hat : 

{i) By his wm, Babu Durga Chorone hild absolutely diedii~~t;cil "'~ 
property in dispute to the family de.ity, Sree Sree Iswar Sridhar Jiew, 
but - he had net, under that will, made any testamentary disposition of 
bis shebaiti rights in respect of this debutter property which, on the 
death of the testator, devolves under Hindu Law upon chis descend8lltS, 
who in consequence, were entitled to reside in the house as shebaits. 

(ii) Th;;· trustees were not shebeits. Only the '; descendants of 
Babu Durga Chorone had become shebaits arid had shebaiti right in the 
endowed .property. 

(iii) The award made by the arbitrator, Bhringeswar Sreemany, was 
valid rmd binding upon the plllintiff~. 

(iv) The piain'tif!'s: could not recover possession frqµi the defendant 
as trustees, ~ 

(v) The. plaintiff~· were not entitled to represent the deity and had 
no locus stan?! as trustees to maintain the suit on behalf of the deity. 

(vi) the. ·defendant had a right to occupy the rooms in suit as 
co-shebalts, · • ... 

(vii) The' plaintiffs having not claimed any relief 'in terms of the 
arbitration a\yard, were not entitled to any relief in respect of room 

.N6s. 35, 46;~s"/ and 6g. 
i.!" 

(1979) s sec SUPaEM'E COUii'tT CASES 414 
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,--- 
i 

I"-· -----~-~...,--:...J...----------·-~ 
l l 

Profulla Chorone Amulya 
(Pltf. l) (Not a party) 

I I 
Wife & 4 Wife i 2 sons & 
daughters 6 daughters 

(3 unmarried) 

15. The pnacspar question that falls to be determined in these appeals 
is, whether the settler b.i.1.d constituted the same set of persons as shebait as 
well as trusteea, TIU~ ~1~i;~;i"r. tiffll5 . ~;m ~ Gonstrmition of the wilL 

16. ·Mr. Lal Narain Sinha, learned Counsel for the appellant in Civil 
Appeal ~ 873 of 1970, submits that the answer to this question must be in 
the affirmative because the settler, Durga Chorone Requitte -had by express 
words in the will (Ex. 6/ 6A), dated June 6, 1898, imposed an obligation on 
the trustees to hold, manage: and use the suit property which· he bad thereby 
dedicated to the family idol, fQr the service and worship oLthe idol. It is 
maintained that although the word 'shebait' is not used in the will, yet the said 
obligation cast on the trustees by inevitable implication, clothed them with 
the character of shebaits, also. 

17. As against this, Mr. Ashok Sen contends that the answer to the 
question posed must be in ~µie n¥~"HYv1 It is \UiliQ tbilt the word5 "to hold, 
retain and use the. premises . . . for the service and worship of my family 
deity", on. which Mr. · Sinha's argument rests, do not necessarily mean that the 

-.----- 

DU:RGA CH ORONE (DI~D ON AUGUST 27, \S98) 
I 

r+=r= -·-·--··-·-··--·-----·--i--------~. --. --'"""\ 
I I · .. 1 

Saraswati (Widow), Shyama Chorone Tarani Chorone 
Executrix d i e d (Son) , (Son) 
on October 30; Executor> d i e d Executor, die d 

1913 on December 21, May 29, 1939 
1925 l I 

I '---\ 
I ' I ,-.··---- _...., __ _,,,, ... -·~-- .. -.A..---·---v--- -T- .... 

I I. l ; I I Ha r i Tu.hi Satya Bhagwati' 

I 
. Wife Chorone Chorone 

Two sons & their (Def qt.) (~ltT. 2) I 
) families & one 1 

• I I 
1, unmarried daughter / . I I 

Three ~ons WifeJ six Wifo & five l 
& their sons & sons & wo 
families families daughters I 

& five (ope un- I 
daughters married) 
(one un- · 
married) 

·'6 
~ 
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LR 765 
4. 60 Cal 452: AIR 1932 Cat 791 
5. !6 lA 137: ILR 17 Cal 3, 

l, l IA Supp 47 
2. 63 IA 1H8: AD't. isss PC 3l8 
3. 3i IA 203: !LR 32 Cd l2S; t; Boin 

18. Mr. D. B.:Mnk.herjee~ appearing for the appellants in Civil Appeal 1874 
of 1970, further ~ub~ittea that the words "to hold, retain and use the premises 
as endowed or debutter property for the service and worship of my. family · 
deity", if properly coestruec in the context of the will as a whole and surround­ 
ing circumstances, mean tb£(~ die executors and trustees would ~old the property 
in trust for the beneftt of the deity and the shebaits. In the alternative, Counsel 
submitted that even if it is assumed arguendo, that they were so appointed, 
the line of succession set out in the will would be . hit by the principles laid 
down in Tagore v, Tagore": Ganesh Chunder v, Lal Beb.ary2:; Jagadindra v. 
Rani Hew~mta Ku::mw:i3 : · and by the rule against perpetuities (Manobar v. 
Bhupe~4). It is f1.L.'1:her contended that since the founder .did not dispose 
of the shebaitsnip but only founded the worship of the Thakur, shebaitship 
would vest in the heirs of the founder. For this proposition, reliance bas 
been placed on Goos.amee §~e Greedhmeejee v, RmnanlaJjee5. 

19. In reply to this, Mr. Sinha submits that trusteeship with power to 
nominate successor is an estate recognised by law, and in such a case the 
founder does not create an estate of inheritance contrary to. Hindu Law of 
Succession. nor does the quesHpn of the rule of perpetuity arise because the 
founder does not deterrnine the choice of the succeeding trustees. Reference 
has been made in this behalf to ILR 24 Madras 219, and Uriderhlll's treatise 
on "Trusts", l2fo Ed. pp. 534-35 at 23-31. It is maintained that the trust 
in question is a continuing trust; it did not come to an end when the trustees 

testator had disposed . of hls shebeitship rights, also, and vested them in the 
trustees, rt is stressed that there are no words in the will \vhich, expressly 
or by necessary implication constirute« the trustees as shebaits ; that tbe 
testator has not : used the. word 'shebait' anywhere . in the wi,ll ; nor did be 
employ the word 'manage' or 'manager' anywhere in the wifl: while charging 
tb~ tmt~e~ tQ ~iolq ,~qQ use the premises as debutter propert}' of the idol. 
According to the learned Counsel, if the will is construed as, a whole in the 
light of the surrounding circumstances, it would be clear that tbe trust created 
was not a continuing· trust but one which would terminate as soon as the 
executor-trustees handed eve: the bequeathed properties to the beneficiaries. 
It is pointed out that the. two wills, one dated June 4, 1898', and the other 
dated June 6, 1898, shoulo be read as complementary to each other. The 
necessity of executing' .. two separate wills arose, because the properties bequeathed 
by the will (E:K. 6). • were . situated in the then French territories while those 
covered by the will ~ated June i4, 1898, were situated in Briti~h India. There 
were several beneficiaries under these wills, and the family idol was one of 
them. The recitals ·#i these wills -~ according to the counsel - particularly 
in the will dated Jrffie 4, 1898, show that the testator had kept> intact, the 
right of residence ·of:. his widow and daughters-in-law and other heirs· in the 
property dedicated to ~!be ldot This, ~nys Mr. Ashok &n, is a sure indication 
of the fact that the :f~under did -not want to part with bis shebaiti rights, which 
were heritable pr6.p~y, in favour of the trustees, to the exclusion of his 
natural heirs under Mindu Law. 

(1979) s sec 416 
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22.' Shebaitship being property, it devolve'> like any other species of 
heritable property, It follows that, where the founder does not dispose of 
the shebaiti ri.!!hts in the endowment created by him, the shebaitship devolves 
on the heirs of the founder according to Hindu Law, if no ~sage or cy~tQm 
Of ft different nature ls s110·.-.r.a to exist. fGossam~ Shre~ GreedhaJTeeje.e v. 
Ramanfaljee (suprai.] · 

23 ". ~11len, then; is 'a distinction between a. public and private debutter. 
In a public debutter Cir endowment, the dedication is for the use or benefit 

·of the public. But in a private endowment, when . property is set apart 'for 
!he worship of a family idol, the public are not interested. Th! present case 
is one of a private debutter. The distinction is important, because the results 
logically following therefrom. have been given effect to by courts, differently. 

24. According .to English law, the beneficiaries in a private trust if 
sui juris and of one rnind, !:;:we the power or authority to put an end to' the 
trust or use. the t~.i:s~ ·. !und fo~ any purpos~ and divert . it from its original object. 
Whether this pnnc1p!e applies . 'to a private endowment (>C g;buttur treated 

21. As regards the service of the temple and the duties that appertain 
to it, he is rather in the pcsitien of the bolder of an office ; 'but even so, it 
wm not be: quite correct to describe shebaltship a'> a. mere office. "()fl'ice and 
property are beth blended b the conception of shebaltship". Apart from the 
obligations and dutie" resting on him in connection with the endowment, the 
shebait has a personal interest in the endowed property, He has, to some 
extent, the r-ights of a limited owner. 

20. Before dealing witb these contentions, it will be appropriate to have 
a clear idea of the concept, the legal character and incidents of shcbaitsbip. 
Property dedicated to an i<lo3 vests in it in an ideal sense only ; ex necessltas, 
the possession and management has -to be entrusted to some human agent. 
~~h mi ag~ut of the ido! iN ~}1own as shebait in Northem India. The legru 
character of a shebait cannot be defined with precision and exactitude. Broadly 
described, he is the human minlstrant and custodian of the idol, its earthly 
spokesman, its authorised. representative entitled to deal with all its temporal 
affairs and to manage its property, As regards the adminlstratlon Qf the 
debutter, his position is analogous to tbat of a trustee ; yet, he is not precisely 
in the position of a trustee in .the English sense, because under Hindu Law, 
property absolutely dedicated to an idol, vests in the idol, and not in the 
shebait. Although the debatter never vests in the shebait, yet, peculiarly enough, 
almost in every case. the shebait has a right to a 'part of th,e usutruct, the 
mode of enjoyment, and the amount of the usufruct depending· again on usage 
and custom, if not devised 'by the founder. 

bad fully performed their duties and obligations as executors c;>f the WI.11, that 
the general principle 1.mdedylng Section 77 of the. TrQSt Act is appli~bl~ 
to the case in hand. It is fm'i.her submitted that of the tw9:c wills,· the later 
must prevail and reference to the earlier will, for the purpose. of deterr:oin,ing 
whether the heirs cf the settler had been given a right of residence in the 
suit property, is irrelevant. 
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76 
9. !LR u 'Born 298: 6 Ind Jur 426 . 

10. ILR 47 Born 529: AIR 1923 Born 358 

6. LR 4 !A 52 : ILR 2 Cal 23~: 
7. 52 lA 245: AIR 1925 PC \39 
8. !LR 36 Cal 9i5: 13 CV·!l'V.' 1084: 3 IC 

31. Mr. ~inh:L 1emrrm!d Coungel for tile nppe1l!lllt9, ~UbMiU t1uit §lft¢e 
by his will, dated June 6, 1.898, the founder had "devised and bequeathed" 

30. We will •WW take i.ip the first. question. 

W. The first question that falls for determination is: Whether the 
founder's intention was to1 confer d~hts of shebaitship on the persons desiSJlated 
by him as 'trustees' in his; will? In other words, did he by the will, dated 
June 6, 1898 (Ex. 6/ 6A), dispose of the shebaitship of the deity. also? 
If the answer to this question is found in the negative, shebaiti rights in this 
endowed property will devolve, according to Hindu law, on all the heirs of 
the founder. including the defendant. In that situation, the, defendant with 
his family, like the other co-sbebaits, will be taken as residing in the debutter 
property, in his own right. If, however, the answer to the said question is 
found in the affirmative, the further question to be considered, would be with 
regard to the effect or the award dated June 29, 1934 (Ex. C), on the respective 
claims of the parties, 

28. Now, let us deal with the problem in hand in ~e light of the 
principles cited above. 

under Hindu Law, is a question on which authorities are not agreed, In 
Doorgauath Roy v. ~-;rq Or~~d·e:r· Se~a, it was observed that V\lhile the dedica­ 
tion is to a public t,r.mpl.;: the fa.'l'lily of the founder could not put an end to 
it, but "in the case @f a fa:rdly idol, the consensus of the whole family migbt 
give the (debutter) ~~ate another direction" and tum it into a secular estate. 

25. Su.bsequen~y, in Pr.am.S!tha Nl!ith Mtillick v. P~rumna Kmnar 
Mullick7, the J udici&,l Committee clarified ·that the property cannot be taken 
away from the idol :and diverted to other purposes without; the consent of 
the idol through its·;carthly agents who, as guardians of the deity, cannot in 
law consent to any$~g which may amount to an extinction of; the deity itself. ~ . 

26. Although~ .~he baitship is heritable property, yet, it cannot be freely 
transferred by the sh~hait. But there are exceptions to this general rule. Some 
of such exceptions V!!:~cognised in several decisions .are : alienation in favour 
of next shebait, or. r,~1e in favour of the heir of the transferor, or in his line 
of succession, or in l'avou..r Jf a cc-shebait, particularly when it is not against 
the presumed intention of foe founder. See Nirode Mchlni v. Slu"ba Das8 
and Manclmram v. ~~Jiil'J1~zix~.) 

27. The Bombay High Court has also pointed out iq Ragbunatb v. 
PW'l' .. amuul10, that ii· any one of foe shebaits intends to get rid of his duties, 
the proper thing for him to 1fo would be to surrender his office in favour of the 
remaining she baits. In ~h::. case of such a transfer. in favour of co-shebait, 
no policy of Hindu Jaw is Uke!y to be affected, much less the presumed intentions 
of the founder, , 

(1979) 3 sec 418 
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3S. It seems dear to us that the underlined= words in the above extract, 
by themselves. merely create 5 trust er endowment and indicate the nature and 

.purpose of the endowment. These words do not touch or deal with shebaiti 
rights. This inference receives .·support from the surrounding circumstances. 

36. Further, in 'arriving at the true import of the words ;~'to hold, retain 
and use the premises ·an endowed or debutter property for the service and 
worship of my family Thaku/'. it wm not be improper to look to the conduct 
of the trustees and the members of the family of the founder. 

37. There 'ls no antagonism between the two wills, one date~ J\lt.W 4 
1Q9R, Md the other dder.i lune ~. HM, of the founder. Indeed, in a sense'. 
they are complementaryto each other. There is a reference in the will, dated June 4, 
1898, to the testator's tlwemng aouse at Chandernagore, which under the will (Ex. 6) 
was endowed to the .family deity, From the following provisions in the will, 
dated June 4, 1898, .)t is dear that the testator intended that the dwelling 
house at Chande::.T:ra~re wo:;:ld be used by his heirs for their residence: 

(a) I for~er direct my said Executors and Trustees out of the said 
rents and profits of the said premises number 39, Chowringhee Road to 
pay monthly a;sum. of Rupees Fifty for the maintenance' to each of my 
daughter-in-law' Smt. Gopeswari Dassee wife of my eldest son Sbya,ma 

·._·~ 
~H(:r..'ein giveu i" ~d. 

34. It may be observed that this will, in English, appears to have been 
drafted in pursuance: of legal advice by an expert draftsman. The omission of 
the words "management", "manager", "custodian of the idol" or "ministrant of 
tbQ idol" trem the Willi, th~r~f ore, c2nnot but be intetltiM~l. 

the Chandernagore house to the plaintiff-trustees "upon trust to stand possessed 
of'' and "to. hold, retain ·.;,nd use the premises an endowed or debutter prc;>perty 
for the worship of Hie family Thakur", his intention was to constitute the trustees 
as shebaits of the property baving the. exclusive right tQ mall)Srge the debutter, 
to serve the idol and to preserve. its property. It is submitted that the founder 
had by these express words, invested rhe trustees both with the legal title and 
shebaitship, although the beneficial title (in an ideal sense)! was vested in 
the idol. · 

32. The passage ir; the wm on which Mr. Sinha relies for the construction. 
propounded by him nms as under : 

I desire, devise and· bequeath to my Executors and Executrix and 
Trustees hereinafter named . . . my dwelling house with garden and 
tanks appertaining thereto situate .in Lal Bagan. in Chandemagore. VPC?Ii\ 
trust to sta.l'ld possessed of and tu told, retain :.u:i4 use .the premises Ill 
endiwwe-G. {Y.i' ,i!ehuite~· p!CfW:lrty for the .service and WOl'Ship of my family 
T!Makm: o~· frio.~ Shrec~r:ir .new, which thereby direct shall be located in 
my said house in Chandernagore which said house and premises shall 
be appropriated and devoted solely and exclusively to the i'I'hakur or Idol. 

(emphasis supplied) 
33.· The crucial words nre. these. that have been underlined". 
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~t The af oresald provlslons lurther show that aitbougL .the trustees were 
provided with :he r\mds for the sew:e puja of the family deity and for other 
festivals out of foe estate tef:t by the testator, but they were not expressly 

40. H may be rurther nded that h-. fhe ·wlU dated June 4, 1B9R, tbe 
testator made zhe following provisions for the sewa p~ja of the {idol at Chander­ 
nagore and for other religious festivals : 

(i) The trustees ::bal1 set apart interests of .' Government securities for 
the .daily expenses of worship of the idol. 

(ii) The trustees shall pay and apply the net interest of Government 
securities of the nominal value of Rs. 25,0QO for the yearly expenses 

of the Durga Puja festival at Chandernagore. 
(iii) Th(; trustees shn!l pay and apply the net interest of Government 

securides of the nominal value of Rs .15,QOO for the yearly expenses 
of the Dokjarta of the family idol, Thakur Sreedhar Jiew at 
Chandernagore. 

39. Thus construed con.iointlv. the two wills make it clear that although 
the entire family house, comorisinz 84 or 85 rooms. at Chandernagore was 
formally endowed to the. farni1y idol, yet the testator's intention was that his 
heirs and descendants would also be entitled to use this house as their family 
dwelling house, apart from the. room wherein the idol was enshrined. 

Chorone R~q~Htee aca .: Nagendra Mow Dassee wife pf youngest son 
Tarani Cborcne Requitte during their lives respectively and provided 
they re:Jliele .'. ~th ~e~t respective bmsbands at my Ehf eDing home in 
Cbanda-u~~. · 

(b) The i~'Trl.]stees shall pay monthly a sum not exceeding Rspees 
Two hundred. b '.1c1d{fr::m to the interest of Government securities of 
the nominal value of Rupees Twenty thousand hereinafter mentiened 
and direct~d)o ·o~ tipp!ied for the purpose of". hou~~hold and other 
monthly expenses of my family, namely, wife and soo.s mid sons' 'Wives 
anti othe1 ;re!at'fi·~el.l of mine who shall ll'eside in my ctfreUing heme ~ 
Cha11dci~~~ire. · 

(c) To ·pay ::;1.1.i.d app!y the net interest of Government securities 
on the nominal value of Rupees Twenty thousand for the household 
anc: other monthly expenses cf my family, namely, wife and sons and 
~l~ sollir.S~ wiveY :;:.m~ other re!vifures of mine who sh!W reside In n1y 

1fa."'!l!i!y dwellmg !iiot~ ~ Cn2ndemagore ad ··ijso to ~~y and apply the 
: net interest of Government securities of the nominal value of Rupees 
Six thousand for the costs and expenses of keeping and maintaining 
my said famHy dweEfog house at Chandernagore in proper repair and 
in payment o'i. aH tsxes and assessments in respect thereof. 

(emphasb suppli@d) 
38. Looking to rt:; general renor of the document, . it will not be 

inappropriate to interpret foe words "wife, and sons, and sons' wives, and other 
relatives of mine" in the .;:bove-quoted portions of. the will, .as including ail 
the descendants and heirs nf the testator. 

·c.·· ... '. 
Sfi1'RS;,Jl!. COURT CASES (1979) 3 sec 420 
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46. The upsn;;;t c.f the above discussion is tbat in spite of the inter­ 
position of the trust -Zor management of the endowed property, the shebaitship 
remained ucdisposed" of, and, as such, the defendant and other descendants 
of Durga Chcrone .. ~~qwitie oecame co-shebaits of tile deity by the operation 
of the ordinary nues;f'ii Hir.1du law. 

47. In arrivll.1~·~.at the conclusion that in spite ·of the interposition of the 
trust, the f cunder by;.uiz '¥f'~H left the . shebaitship undisposed of$ and as such, 
the defendant also, iQcier Hin·~r;i law, became one of the shebaits, we are fortified 
by the inference a£i.~g out of the facts admitted by no less a witness than 
plaintiff 3, SatisI-1 Ch~dra :pass, himself~ who alone deposed for the plaintjffs. 
Though he claimed ?;Pat there were no shebaits of the deities and the trustees 
were mana~s the · ~ebas1 :trn categqric~Iy ~WWUW tb; follawing fact~ : 

(a) ''Th6~ . disputed house is a big house", having 84-85 rooms. 
"It is tbe Onfj family dwelling house" of the sons and grandsons of 
Durga Cnoroae Re.-~u.itte, who live in it, while "the deity is installed 
in room 66 bi the first floor". 

(b) Tbit in:::nates ef foe disputed house, as far as practicable, look 
after the bath cef. the ::t'}ity •'!.S also the preparation of Ncil;iedya (tray 
containing the ofierh~g.,) and Bhog (food) ccf the deity. 

43. 1t may he f1:.l!fo:~r noted that by the will dated June 6, 1898~ no 
legal title in the endowed property was vested in the trustees. The title was 
expressly vested ~n the family idol to whom the property was absolutely dedicated. 
The testator did not create a trust estate in the sense in which.it is understood 
in English law. 

44. The above-quoted provrsicns from the wills further show that no 
rights to act as ministrant. nf the idol were conferred upon the trustees. On 
rhe other baud~ a mer~ nbligaHon to hiild ruld UM th! ~l'Ofmt' fot the ~ndow­ 
ment indicated Was lmpo;;t;d upon the persons designated as· e'trustees'. 

45. Reading the two wills together, with 'parttcular focus on the pro- 
. visions extracted ·'in this Jsdg:rne:nt, it is clear that 'the testator, Durga Chorone 
Requitte, did leave shebaitseip undisposed of, presumed intention being that 
shebaitship should devolve oa his natural heirs who would have a tight to 
use the suit house ~s. thek family dwelling house. , The rights conferred on 
the trustees under lt,ie wi1 ':..Lay, at the most, amount to a curtailment of the 
right to manage tbe endowed property whlch a shebait would otherwise have. 
But such curtailment . by h£df would not make the ordinary rules of succession 
in Hindu law inapplicable ir, regard to the devolution of shebaitship, which is 
h~titibie property. 

n.OFULLA C.HOlH)Ki'.. 1:.EQ}'Ji"l'J,'.S: :::. SA'l'"lA CHO.RONE REQ}fITTE (Sarkarial J.) 421 

constituted as shebaits of ih·~ deitv. lt will, theretore, be not'. unreasonable to 
infer that the intentiolli oI the t~s~ator was that these f®ds would be expended 
for the purposes k\&icateci by him, through the shebaits. 

42. Another tellin~ circumstance appearing in · evidenc¥ ~ ~it i\ft;r tbw 
death of. the widow and the two sons of the testator, their heirs, also, continued 
to live in. this family dwelling . house at Chandernagore, 
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53. In the view we take, it is not necessary to decide whether the 'trust' 
created by tbe will 13f D~n.·g~. Chofoue Requitte was a continuing trust or . not 
or whet~er the mode of d·cvul'i~tion of the office of . trustees indicated by th~ 
founder in his will, was or was not hit by the rule in Taigora v. Tagore (suura). 

52. From whatever a::igl.e the matter may be looked at; the conclusion 
i& ine~C!.\l}!lbh~ ihM ~B~brutship pf the ramily deity remained solely with the 
descendants of the founder; aud the defendant-respondent who is ad,m;.tte4Jy 
a grandson of the founder had been regarded as one of the sbebaits, and as 
such, entitled to reside in the disputed rooms. All the shebaits were therefore, 
necessary parties ; but all of the'!TI have not been impleaded. The trustees by 
themselves, have no rigat to raaints . In the wit in respect of the debutter property, 
the legal title to which vests in rhe idol, and not in the trustees. The right 
to sue on behalf of (be deity vests in the shebaits, AU the -shebaits of the 
deity not having been made. parties, the suit was not properly constituted 
and was liable to be 'dismissed or. this score alone. ' 

48. Thus even. according to the plamtiffs··appellants, only the descendants 
and heirs or the founder, wbo live in the endowed house. have throughout been 
acting as ministrants of the .~amily idol, . which, as already no¥ced, is one of 
the vital characteristics of a sheoait. In other words, the sons and'the descendants 
of Durga Choroae Requitte, alone, have throughout been acting as co-shebaits 
of the family deity, to ~.lt!e exclusion of the 'trustees' who were not his descendants. 

49. The first two courts were> therefore, right in holding that the sbebaiti 
rights remained with the heirs of the founder. 

so. Assuming for t.h.~ sake of argument, that the 'trustees' were f¥59 
vested whh the nghts il'.nC: obligations of a shebait, then also, ~he evidence on 
the record shows that t.hnse. trustees who were not descendants i;of the founder, 
Durga Chorone Requitte, never acted as such. They went out of the picture 
long ago and must be presemed to have renounced their s~ebaiti rights in 
favour of their co-shebaits who were descendants of the founder. It is in 
evidence that. in l!i3A, a disp1:rte arose among the descendants of the founder 
with regard to the accommodation in their residential occupation. Thereupon, 
the trustees. agreed with the descendants of the founder by' means of the 
agreement (Ex. E) to refer the cli~pute to the sole arbitration of Shri Bbringeswar 
Sreemany. The arbitrator, inter aiia, held that the heirs of late Durga Chorone 
Requitte and his descendants alone had the right to act as shebaits. "There 
is documentary evidence on •.rte record to show that this award (Ex. G) given 
by the arbitrator was. accepted by foe 'trustees'. The present pla.ip.tifJs..appellants, 
by tb11ir Mi"r di~~d Ju.nii lei 195{} {Ex. A/7), :!~~ert!d their ri~ts on the 
basis of this award and described the defendant-respondent as·; shebait of the 
deity. The letters (Exs. ,,;,~s :r11d A~10) also point to the same conclusion. 

51. Thus, even if it 'is assumed that originally, the trustees were regarded 
as having been constituted B.S shebaits, then also, those among them who were 
not family members of desceadaats of the founder, renounced and relinquished 
their shebaiti rights, if any, i:: favour of the descendants of the:founder. Such 
a relinquishment made in favour of the co-shebaits, will be valid. 

\1979} 3 sec 422 
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Criminal Appeal No. 347 of 1974, decided on March 22) 1979 
Criminal ?1'@ced&fu!e C<f!il'e~ 1973 ·- Sections 378 and 384 - Reversal . of 

acquittal by t!!e ffig!t C:oizt~ 1~·iidied where the trla,i Court "after reacbhtg a 
dear finding on tnf ~li~iillif.~fy c;:t tbe p1·osewticn witnesses disbelieved them on 
the basis ot sm'Mi:~ rulii ~m~iedures 11rm:l for reasons wholly unienaLle In 
law · (Para 1) 

Crimii!!:id Trial :~ 'WR'PJa.1~ss~s - ileh!ted · -- If fo'7 witness~s related to the 
deceased are reifa1lM~ · .m.d. tf~1.;;; faUme to examine independent witnesses not 
fatal . ~~· . ~ (Pafa .2) 

Crimin:ai Triru · ~ Wt>-lif:ic:i•IiS imd Wounds - Fsilure to ~nd the axe used 
for C'ommitting the .m,ur~er :to:r ~:tlnfu?Wng that the. blood w~ hmrnan blQOCI, 
held, not fata1 !3:1 fr.it: ~o.m·idfani if otbu reliable ev:ideJJ1te avfdlabJe (Para 2) 
Appeal dismissed. .<i . M/4358/[SJR 

The Jud~~ment of i~i' Court was delivered by 
Faza] Ali~ J>-~.it.n thL :::pr--eal under Section 2(a) of the) Supreme Court 

(Enlargement of Crirtllrrnl Appellate J urisdiction) Act, the trial'. Court acquitted 
the appellant of tbe:.cha.tges. under Section 302 but the State; filed an· appeal 
to the High Court and tbe High Court reversed the order of: acquittal of the 
appellant and convicted the appeUant under Section 302, IPC, and sentenced 
him to Imprisonment rcr fr~>:. We have gone through the judgment of the 
High Court and the: J;.;:.::Hn·ed Sessions Judge and we find ourselves in complete 
agreement with the . view taken. by the High Court. The approach made by 
the Sessions Judge was :-r:arL1fest~y wrong and absolutely perverse. The High 
Court has pointed 'out in Li judgment that the Sessions Judge came to a 
dear finding that the witnesses .examined in the case, i.e. PWs 1, z. 3 and 4 
were reliable and norhing was elicited from their cross-examination which may go 
io ~li~cr~~i\ •h~ir ~~~dm~my. l:a ~Pi'~ of this Gleir finding the learned Sessions 
Judge appears to have disbelieved the witnesses mainly on the basis of surmises 
and conjectures .<>.no for reasons which are wholly untenable in law. In the 
circumstances, the High Crn;;rt was fully justified in reversing the finding of 
the trial Court. , 

2. The conviction of ·;tie appellant is based on the evidence of PWs 1, 
2 and 4 beiore whom. the ;.;~-ceased has made an oral dying. declaration that 
he was killed by the appeilanrs, It is true that these witnesses are close relations 

Respondent. STATE OF 01USSA 
Versus 

Appellant ; 

·(1~1·~~) 3 S<lilp)l'iemle Court Caise11 423 
1979 sec (Cri) 523. 

(R~11(1:Sl.'ii: S. i.1for.~.·:i•J1.1:.~. F.uAx.. ALI AND A.· D. KosHAL,<:JJ.) 

ANANTA. MOHPJ"!TA 

54: For ::hiz, foregoing, (~9,SOllS, we anow the, defe.i;tdant's appeal (Civil 
Appeal 1874 cf 1970), set aside the judgment oi the High Court, and dismiss 
the plaintiffs' suit. fo ;C.c result, Civil Appeal 1873 of 1970 filed by the 
plaintiffs, ipso facto fai1s, aw:1: rs dismissed. In the circumstances of the case, 
there will be no order as to costs, 

423 
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C::' ::r i:ia::c j 19-L: 985 of the Punjab ;md Haryana High Court in FAO 
h 

Civil Appeal )'<ci. 3~)5E. of I98T with SLPs (C) Nos. 2735-36of1989, 
decided on Marcb 29, 2000· 

A Jurlspredence ---· J1.n"!stir person=-. Meaning and concept of- How 
created -.- Legal gj:atus of such juristic person -·- Religions endowment for 
gurd wara - G~Jiru Grtn1ch Sahib installed in a gurdwara - Held, a juristic 
person •• , H rtplm::@ci tT.i@ Gun.~ aft@r til@ hmt!l Gurn and fg worgbipped by 
Sikhs as a Hving Guru - H cannot be equated either with any other sacred 
book such as Geeta,. B~bk Dr .(Juran or with an idol ~ Gurdwara and Guru 
Granth Sahib are not two separate juristic persons hut one integrated whole 
- Status of Gu:n Gra.ntr, :SaJ:db as a juristic person is not affected merely 
because of nor;.,appc1fot:w.c,; M' a manager for acting on its behalf - Sikh g 
Gurdwaras Act, 1'925~ Ss, 2:(12), 7, 8, 10 and 25-A - Civil Procedure Code, 
1908, S. '912-- Gen~rz.I Clauses Act, 1897, S, 3(42) - Words and Phrases­ 
".iuristit person", '°f:rtc:bv;":n~n-f' -·-· Trusts -- Religious and charitable 
endowments 

Respondents. SOM NATH DASS fu"'JD Ci'.CI--If:':RS 
e Versus 

Appellant; 

{BE::oK: tvL L\:3A)'iNADH1-1. RAO AND A.P. 1'.1ISRA, J.J.) 
Sf-HROlV[ANi CU1?.DX!A.Ro; f};> __ A:BP- .. NDHAK 

C0Iv1MITT'F·'.E, Al\1JCI'SA.R 

d 

petitioner of its was much higher than the control price which 
included elements of SDF. 'while rhe collection and remittance to SDF has 
been discontinued w.c.f. 1994, the petitioner made its claim for the first a 
time in l 999 wt2i::.::h appear to be rather incongruous. It is submitted 
that the claim made by the petitioner is not bona fide and the writ petition has 
been filed with ulterior motives, which are nor difficult to fathom. SAIL had 
stressed immediate for restructuring and modernising ail the main steel 
plants. Due to ic:ce':~iuL :,.~JI. has been passing through a severe financial 
position and has suffer ~~. ::os::; of Rs 1574 crores in 1998-99. It has further b 
to suffer the burden of interest to the tune of Rs 2017 crores per annum for 
modernisation. In the circumstances, the petirioner does not have 
any right to claim anv 'relief in the 'Writ petition pertaining to utilisation of 
Sl)F. ft is quite 2ppa:~nt that from the very narure of the creation of SDF, the 
manner of remittance to SDF and purpose of its utilisation, it is a fund 
created ultimately for the utilisation by the member steel producers only. c 

14. We do no: 'hink it :s a fit case where this Court in the exercise of its 
powers under Artic;e '_ 36 _ of the Constitution of India should_ grant leave_ to 
appeal from th:: impugned judgment of the High Court. Leave to. appeal is 
refused. Special leave pdit:Jn is dismissed. 

.SCPKEl'.1E COURT CASES (2000) 4 sec 146 
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. SlHRG11/u,NI ()URD\VARA. PRAEANDH.AK COMUHTTEE v . SOM NATH DASS 147 

B. Trusts -- ·H.e'.5gi{Hlis encl charitable endowments - Once an 
endowment is r.1m:Ic !·~ never reverts to the donor 
Heid: 

''Guru Gran:h S>\hib" ls a "juristic person". (Para 42) 
The very words "j::/isLic person" connote recognition of an entity to be in 

law a person which .>Jtberwise it is not. In other words, it is not an individual 
natural personbut an artificially created person which is to be recognised to be 
in law af ~ac:·:. W11en a p:~~-sm is ord.inarily undemood to be a natural person, it 
only means aznrman person. Essentially, every human person is a person. 
However, fore. <bigger thrust of socio-political-scientific development evolution 
of a fictional person2.!i.ty to be a juristic person became inevitable. This may be 
any entity, liv.ing·, inanimate, object or thing. It may be a religious institution or 
any such usefolZ~r1ir which may impel the courts to recognise it. This recognition 
is for subserving the needs and faith of the society. A juristic person, like any 
other natural p;:;fson ls 'D ~.aw also conferred with rights and obligations and is 

'dealt with in ac1.fordance with law. In other words, the entity acts like a natural 
person but onfr~'thrnugh a designated person, whose acts are processed within 
the ambit of !av~~. . (Para 11) 

Roscoe Powid'j.),1rispn.idence, Part IV, 1959 Edn., pp. 192-93; Corpus Juris Secundum, 
Vol, LXV,·;::·.~0; C01'.'.l!<:; Juris Secundum; Vol. VI, p. 778; Salmond on Jurisprudence, 
!2rh Edn .. [1;~05; Jur.sorudence iry Paton, 3rd Ed,1., pp. 349 and 350; Analytical and 
Historical.Iurlsprudencs, 3·~ d Ed~1,, ·p. 357: relied on 
A "juristic -f ersou" is not roped in any defined circle. With the changing 

thoughts, changing needs of the society, fresh juristic personalities were created 
from time to time. (Para 28) 

\~Then the ,i,bncr for an idol or for a mosque or for any institution, it 
necessitates thccrcaucn a juristic person. The law also circumscribes the 
rights of any person receiving such entrustment to use it only for the purpose of 
such a juristic ·person. The endowment may be given for various purposes, 
maybe for a church, -dor, gurdwara or such other things that the human faculty 
may conceive of, out of faith and conscience but it gains the status of a juristic 
pergor, wili:i~ ]t L~ reu,~t1l~£'.d 6; the: !;6~iNy M such. Bach religion has a differem 
nucleus, as per its fa.itb a:nd belief, for treating any entity as a unit. 

(Paras 19 and 30) 
Sarangadeva Periya Matan: v, Ramaswami Goundar, AIR 1966 SC 1603; Deoki Nandan v. 

Murlidhar, Am. 1957 SC 133; Som Prakash Rekhi v . Union of India, (1981) .1 SCC 449: 
l 081 sec (L&S) 200; Yogendra Na.th Naskar v. CIT, (1969) 1 sq: 555, relied on 

Masjid Shahid Gan) v . Shromani Gurdwara Parbandhak Committ~e, AIR 1938 Lah 369 
(FB), approved 

Manohar Ganesh. Tambekar v. Lakhmiram Govindram, ILR (1888) 12 Born 247; Bhupati 
Nath Smrititir.ha v. Ram Lai Maura, ILR (1909~10) 37 Cal 128: J4 CWN 18; Board of 
Commrs. far the Hindu Religious Endowments v Parasaram Yeeraraghavachariu; AIR 
1937 Mad 750: (1937) 2 ML.J 368, cited 
When belief' and faith of two different religions are different, there is no 

question. of equarint on; with tlle otl1er. It is 11ot necessary for "Guru Gmnth 
Sahib" to be (:echired as a juristic person that it should be equated with an idol. 
If "Guru Granth Sahib" by itself could stand the test of its being declared as 
such, it can be declared to be so. (Para 29) 

!n the Sikh religion, the Gum is revered as the highest reverential person. It 
is said that Adi Grau:.h or Guru Granth Sahib was compiled by the fifth Guru 

a 
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Arjun. The last living Cun::, Guru Gobind Singh, expressed in no uncertain 
terms that henceforth there would not be any living Gum. The Guru Granth 
Sahib would be the vibrating Gum. He declared that "henceforth it would be a 
your Gum from which you wil! get an your guidance and answer". It is with this 
faith that iris worshipped liI<:e a living Guru. It is with this faith and conviction, 
when it is installed in any gurdwara it becomes a sacred place of 
worship. Sacredness of the µ,urdwara is only because of ~lac~ment of Guru 
Granth Sahib in it. This reverential recognition of Guru Granth Sahib also opens 
the hearts of its followers to pour their money and wealth for it; It is not that it 
needs it, but when it is installed, it grows for its followers, who through their b 
obeisance to it, sanctify t!.'ie:m2elves and also for running the tonger which is an 
inherent part of a. gurdwara, (Paras 31 and 33) 

Pritam Dass Maham v. Shiromani Gurdwnra Prabandhak Committee, (1984) 2 SCC 600, 
relied on 

Khushwant Singh: A History ojthe Sikhs, Vol. I, p. 307, relied on 
In this background and on overall considerations it must be held that "Gum c 

Granth Sahib" is~ a "juristic person". It cannot be equated with an "idol" as idol 
worship is comrary ·tel Sikhism. As a concept or a visionary for obeisance, the 
two reH~lo·M tn: diffe1"flf'tt '.h~t, for its leg-al 1·~0gi1itimi 1.rn R juristic ~ersol:\, the 
followers of both the religions give them respectively the same reverential value. 
Thus the Guru Granth SaEb has all the qualities to be recognised as such. 
Holding otherwise woulc mean giving too restrictive a meaning of a "juristic 
person", and that would erase the very jurisprudence which gave birth to it. d 

(Para 34) 
The view that a juristic person could only act through someone, a human 

agency and as in the case of ?J1 idol, the Guru Granth Sahib also could not act 
without a manager is erroneous. No endowment or a juristic person depends on 
the appointment 'Ji° a manager. It may be proper or advisable to appoint such a 
manager while making anv :;;rdowment but in its absence, it may be done either e 
by the trustees or courts in accordance with law. The property given in trust 
becomes irrevocable and if none was appointed to manage, it would be managed 
by the "court as representing the sovereign". This can be done by the court in 
Mveml ways undtr 9edir)n 92 CPC or by handing over management to any 
specific body recognised by law. But the trust will not be allowed by the court to 
fail. Endowment is when the donor parts with his property for it being used fora 
public purpose and its emrustmeat is. to a person or group of persons in trust for 
carrying out th~ objective of such entrustment. Once endowment is made, it is 
final and it is irrevocable .. It is ihe onerous duty of the persons entrusted with 
such endowment, to carry out the objectives of this entrustment. They may 
appoint a manager in the absence of any indication in the trust or get it appointed 
through court. So, if entrusrmenr is to any juristic person, mere absence of a 
manager would not negate Ll:1e existence of a juristic person. •. (Para 35) 9 

Manohar Ganesh Tambekar v . Lakhmiram Govindram; ILR (188S) 12 Born 247; 
Yiay"p~1m11 nrn1a i5wa.rnt r. \itdyantdht Tinlza Swami. ILR (1903-05)77 Mlld 435, 457, 
approved 

Yogendra Nath .Naskpr v. CU, r. 969) 1 SCC 555, relied on 
Words and Phrases, Permanent Edition, VoL 14-A, p. 167, referred to 

Further, gurdwsra and Guru Granth Sahib cannot be treated as two juristic 
persons and so it i(.'not correct to say that these two could not be there in the h 
same building Iri..f!1~t both are so interwoven that they cannot be separated. 111e 

t 
:.~ 
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SHH.:0:\1A~\'GURD'W/\.RA PRAE/•,NDHAK COMMITTEE v. SOM NATH DASS 149 
installation of .Guru Granth Sahib" is the nucleus or nectar of any gurdwara If 
there is no GJra',,Gnwth Sfihib in a gurdwara it cannot be termed as a gurdwara, 
When one c~t'ei~ a building to be a gurdwara, he refers to it so only because 
Gum Granth :;B"~ib is installed therein. Even if one holds a gurdwara to be a 
juristic person, i(is because it holds the "Gum Granth Sahib". So, there do not 
exist two separa~ juristic persons, they are one integrated whole. · (Para 37) 

Ram Jankijf.eL;4.zt:es ,·, Sic:e ojBihar, \1999) 5 sec 50, relied Oft 

Again fr:e. view fr:a: if Guru Granth Sahib is a "juristic person" then every 
copy of Qm·Lt .Gi;intL Sa..'.';ib be a "juristic person" is based on an erroneous 
approach. Au ''i!rlcl" a juristic person only when it)s consecrated and 
installed at :;1 ,r;~;biic r;.ace for the public at large. Every "idol" is not a juristic 
person. So ever); Gucu Granth Sahib cannot be a juristic person unless it takes a 
juristic role frt:cugh its installation in a gurdwara or at such other recognised 
public place. . I'.· ; .. (Para 38) 

As reg5rcs me panicular Gumwara in question it was contended that the 
basis for mutating of dY name of ·'G1.U11 Granth Sahib Barajman Dharamshala 
Deb", by c:;::Ieting "1·1t name of the ancestors of the respondents, based on 
farman-e-sbahiissued tv the then Ruler of the Patiala State dated 18-4-1921 is 
liable to be :)et aside, ~12 !his farman-e-shahi did not direct the recording of the 
name: of 'Gl:ti.l Grau:: Sahib". It is not possible to acccpt-thts contention on 
facts. The rr.uta.ion of nsme was not because of direction issued by the farman­ 
e-shahi. So U) error cculd be said to have been committed. when mutations were 
recorded. The farmao-e-shahi if at all may be said to have led to the inquiry but 
it was not :.be basts. (Paras 43 and 45) 

Examining th,; ffHO:t:t-: it. is found that the mutation in the revenue papers in 
th~ Mll:i\~ M Gur:.i Gr~Uth %hih was made as far havk as in the year 1928, in the 
presence of the ancestors of the respondents and no objection was raised by 
anybody till the fili::g cf the present objection by the respondents as aforesaid 
under Sections 8 and ! 0 cf the 1925 Act. This is after a long gap of about forty 
years. Further, this property was given in trust to the ancestors of the 
respondents for a specified purpose but they did not perform their obligation. rt 
is also settled that once an endowment it never reverts even~to the donor. Then 
no part of these rights could be claimed or usurped by the respondent's ancestors 
who in fact were trustees Hence even on merits, any claim m the disputed land 
by the responden.s ta:; merit. Thus, any claim over this disputed property by 
the respondeins fails is hereby rejected. · (Para 47) 

R-M/ A TZ/22422/Corr-20/C 
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The Judgment of the Court was delivered by c 
MISRA, J:---- The question raised in this appeal is of far-reaching 

consequences and is of great significance to one of the major religious 
followers of this country. The question is whether "the GuruGranth Sahib" 
could be trcared as a jun stic person or not. If it is, then it can hold and use the 
gifted properties given to i!. by its followers out of their love, ~n charity. This 
is by creation of an endowment like others for public good, for: enhancing the d 
religious fervour, including feeding the poor etc. Sikhism grew because of 
the vibrating divinity of Gum Nanakji and. the 1.0 succeeding Gurus, and the 
wealth of all their teachings iscontained in "Gum. Granth Sahib". The last of 
the living Guru was Gi.tn.: 'Gobind Singhji who recorded the sanctity of "Guru 
Granth Sahib" and gave it rhe recognition of a living Guru, Thereafter, it 
remained. not only a sacred book but is reckoned as a living Guru. The deep e 
faith of every earnest follower, when his pure conscience meets the divine 
undercurrent emanating' from their Guru, produces a feeling Of sacrifice and 
surrender and impels him to part with or gift out his wealth to any charity 
maybe for gurdwaras, charamshalas etc. Such parting spiritualises such 
j1 11 'I 1 I I • - .. f ·11· d 1 

' h • 10 ower tor nu: SJJ.l.fmrn.L ~.:plu:ment, peace, tranqui ity an enlig tens him 
with resultant love- and universalism. Such donors in the 'pasr, raised a 
number of gurdwaras. ~1:"2·y gave their wealth in trust for its management to 
the rrustees to sub:ft:rve their desire. They expected. the trustees to faithfully 
implement. the ol)}ecti·-r;;s for which the wealth was entrusted. When 
selfishness invade~;,~my trustee, the core of trust starts leaking out. To stop 
such leakage, Llle \~gis.I::-:t.ure and courts step in. This is what was happening 
in the absence of"~ny organised management of gurdwaras, · when· trustees g 
were either misrnqaaging or attempting to usurp such trusts. The Sikh 
Gurdwaras and St~·ineE Ac:,, 1922 (6 of 1922) was enacted to meet the 
situation. It seems.even this failed to satisfy the aspirations of the Sikhs. The 
main _ reason 'bdu~{rhar '.c did not establish any permanent. committee of 
management fo1: :~i.kh gurdwaras and did not provide for the speedy 
confirmation bv i~dici.a; sanction of changes alreadv introduced bv the h 
reforming parry ,;,A:he r::rDagernern: of places of worship. This was replaced 

16Qa-b, 164-e 
11. !LR (l 888:: 12 Eom '.::A~'. Mcii'Whar Ganesh Tambekar v . Lakhmiram 

Govindram 

164e 

8. AJR 1937 Mad 75U: ()93712 IvlLJ 368, Board of Commrs.for the Hindu 
Religious Endowments v . Parasaram veeraragnavochariu- 159d 

~, fLR C90~-10) 37 Cll Jn: ldCWN l&,1Ehupati Narh Smrititirrha v. Ram 
Lal Maitra 159b, I59d-e 

10. !LR (: 903-05) 7..7 },fad "3\ 457, l/1dyapuma Tt'rtha Swami v. Vidyanidhi 

158/ Parbandhak Committee 

3. (1981) 1 sec 449 · 19?. _1 SCC {L&S) 200, Som Prakash Rekhl v. Union of 
India 159/ 

4. (1969) 1 sec ~:55, Yogendra Nath Naskar v. CIT 160a, 164e, 164-e-j a 
5. AIR 1966 SC 1603, Samngadeva Periya Matam v. Ramaswami Gounder 158f 
6. AIR :957 SC 133, Deoki Nandan v. Murlidhar 159b 
7. AIR J 938 Lah 369 (FB\ Ma:ijid Shahid Ganj v . Shromani Gurdwara 
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by (tie Sikh Gltrdw2rn.s Act, 1925 (Punjab Act 8 of 1925) under which the 
!l presem eaEe i.W~1es. t\ct provided. a kgal prnced,~re thrnygh wnicl1 

gurdwaras and shrines regarded by Sikhs as essential places of Sikh worship 
were to be and permanently brought under · Sikh control and 
management, 3\) as, to :Dake it consistent with the religious followings (sic 
feelings) oUili~: community. 

2, About 56 persons of Villages Bilaspur, Ghodani, Dhamot, Lapran and 
b Buani situa(ed :n \t:!Lge Bilaspur, District Patiala moved petition under 

Section 7( l) of the ~:aid Act for declaration that the disputed property is a 
Sikh gurdwara. 'l'he State Government through Notification No. 1702 GP 
dated 14-·9- 1962 published the aforesaid petition in the Gazette including the 
boundaries of rhe said gurdwaras which were to be declared as Sikh 
gutd'w&rM. Th2.:t'UIZt·~t, £t.cc.~11~ogiw ~etilion mkiet• SeNimrn g and 10 of the 

c said Act was filed Som Dass, son of Bhagat Ram, Sant Ram, son of 
Narain Dass a:1d Anant Ram, son of Sham Dass of Village Bilaspur, District 
Pauala, challenging the same. They claimed it to be a dharamshala and dera 
of udasian being OV:.''1-ed and managed by: the petitioners and their 
predecessors since :he time of' their forefathers and that they being the 
holders of th~~ s2J1Je, received [he said dera in succession, in accordance with 

d their ancestral share. They also claimed to be in possession of the land 
attached to rhe said ders. They denied it to be a Sikh gurdwara, This petition 
was forwarded by- l:1e Government to the Sikh Gurdwara Tribunal, 
hereinafter referred tc H:S "the Tribunal". In reply to the notice, the Shirornani 
Gurdwnrn ~'.)arti:and.hak Committee, hereimfrer referred to as "SGPC" 
(appellant) -, claimed it to be a Sikh gurdwara, having beerrestablished by the 

e Sikhs for their worship, wherein "Guru Granth Sahib" was the only object of 
worship and it was rne sole owner of the gurdwara property. It denied this 
institution to be an udasi dera. However, the appellant Committee challenged 
the locus standi of the respondent to file this objection to the notification. 
The appellant's case was that under Section 8 an objection could only be 
filed by any office-holders or by 20 or more worshippers of the 
gurdwara, which th;::y were not, The Tribunal held that the petitioners before 
it (respondents here), admitted in their cross-examination, that the disputed 
premises was being used by them as their residential house, that there was no 
object of worship in the premises, neither were (hey performing any public 
worship nor were fo!:~ n.1anasins it. So it held that they were not hyre~itary 
office-holders, as they neither managed it 'nor performed any public 

g worship. Thus, their petition under Section 8 was rejected on 9-2-1965 by 
holding rhat have no locus srandi. Aggrieved by this they filed first 
appeal being ~'''o. 40 of 1965 which was also dismissed by the High 
Court on 24-3-197 6, which became final. Thereafter, the Tribunal took the 
petition under Section J 0 in which the stand of SGPC was that the land and 
the buildings were the propertles of "Gurdwara Sahib Dharamshala Guru 

h Gramc Sahfb"' ar .B ib_;;pu~ The respondents and their predecessors along with 
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152 SC?::<.EME CC;URT CASES (2000) 4 sec 
their fan-lily me~;1't1c1·£ ·1ad all along been its managers and they had no 
oersonal rights· L1 it. Tb~: Tribunal framed two issues: 
.. "U) What right, title; 01~· interest have the petitioners in .the property in a 

dispute, 
(2) What right, title or interest has the notified Sikh Gurdwara in the 

property m 
3. The Tribunal decided both Issue 1 and Issue 2 in favour of the present 

appellants and hehi that rh:: disputed property belonged to SGPC. Thus the b 
respondents" under Section 10 was also rejected on 4~9-1978. The 
Triburi~tl' G \iDTilll~tii~:'i~ i,~ n~prn~C.::CC~ n~:.;~~n'Q~lQW; 

"The above· discussion shows that the respondent Committee has 
been successful in bringing i,ts case. rightly in clauses 18(1)(a) and 
18(1)(d) of. the Act ar;d has been successful .in discharging its onus as 
regards Issue 2 and the issue is, therefore, decided in . favour of the 0 respondent Comrnince and against the petitioner's. · 

For r'be reasons above, it is held that the petitioners have failed 
to prove tha: they have gut any right, title or interest in the property in 
dispute and Issue l iE decided against them and this petition is dismissed 
with costs, However, ~ti~: declared that the institution in dispute, namely, 
Gutdw11rn S1hih m1atLt1srh1lli Guru Grimth Sllhih, gituMedir1 the reveftue d 
estate of Bilaspur, Tehsii Sirhind, District Patiala is the owner of the 
property in dispute consisring of gurdwara building, the plan of which is 
given in No:ilipcion No. 1702 GP dated 14 .. 9~1968 at p, 2527 and the 
agricultura' Ianel measuring l i5 bighas 12 biswas the details of which are 
given in rhe ~~'-)PY of jamabandi for the year 1955-56 AD attached to the 
abovesaid :::q;i~ca:ci.(;r£ ·;u p. 2529 and is comprised of Khasras Nos. 456 e 
min, 457, 45:1. 63.-<· a:1d 452 bearing Khawat No. 276, Khataunis 
Nos. 524 to 52?." 
4. Agg:deved.·~y '.:nis, ~he respondents filed first appeal being FAQ 

No. 449 of 197 ~1: J)uri::1g ir~~ pendency, SGPC on the basis of final order 
p«ssed by the Hi$~~ Ccr:rt in F.AO Ne. 40 of 1965 a~ainst the order of the 
Tribunal rejecting f!;e Section 8 application, filed Suit No. 94 of 1979 against 
the respondents \:.~er Section 25-A of the Act. for the possession Of the 
building anc the la~d. Tbe respondents contested the suit by raising objection 
about misdescripticn of me property in the plaint and also raising an issue 
about jurisdict.cn :since '.he income from the gurdwara was more than 
Rs 3000 per anm..irn.for which a comminee was rope constituted before any 
suit could be fikcC On contest, the said suit of SGPC was decreed and the g 
respondents' objections were rejected, against which the respondents filed 
FAO No. 2 of 1980. T:1e tE:;h Court vide its order dated 11-2-1980 directed 
this FAO No. 2 of l98C re be fared for hearing along with PAO No. 449 of 
1978. It is also relevant to refer to, which was also stated by the respondents 
in [heir petition before tne Tribunal, that a notification under Section 9 of the 
Act was published declanng the disputed gurdwara to be a Si.kJ1 gurdwara, h 
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6. On U), :985 BK (1920 AD) at the instance of Rulia Singh and 
others the rr:ad.c h report in compliance with the aforesaid farman-e- 
shahi for the change cf the entries in favour of "Guru Granth Sahib Barajman 
Dharamsbala Deh". Tnis was based on the inquiry and evidence produced 
before hire. In this mutation proceeding which led to the mutation viz., 

,)as~'. Ram and Atma Ram Sadh appeared before the 
fr1at t~'!t:jJ ancestors got thls land which was gl.fted 

in charity then. proprietors of the. village. This 'land was 
given to of the respondent for the purpose that they should 
provide food arid comfor. ro the travellers passing through this village. In the 
same proceeding Kapur Singh, Inder Singh Lambardars and other 
rightholders of the said village also stated that their forefathers had given this 
land in the name of '·Gurn GranthSahib Barajman Dharamshala Deh" under 
the charge of these persons for providing food and comfort to the travellers. 
But Atma Ram and others, ancestors of the respondents were not performing 
their duties. Tbs default was for a purpose, which is revealed through the last 
setrlement that they got this land entered in their personal names in the 
revenue records agai::ist which a matter was pending befor~ the Deod Mualla 
in tne mutation proceedings. Based on the evidence, the Revenue Officer 
after inquiry recorded the :finding that Atma Ram and the others admitted that 
this land hac~ been · to them without any compensation for providing 
food arid sbelter to :r2vellers which they were not performing. He further 
held t'ha'. Am·1~i R;:cn and rhe others could not controvert the aforesaid 
assenion rr.ace by ·ne \ iilagers. So, based on this inquiry and evidence on 
record, he ordered d:-: mutation, in the name of "Gum Granth Sahib 

e 

d 

c 

b 

SHIROk!AN1 GtJiU.)WAf-U"' PRABANDHAKCOMMffTBEv. SOMNAU!DASS 153 
(Misra, J.) 

give some more facts to appreciate the contentions 
fo jamabandi Ex. P-1of1961-62 BK, (which 

Dass, Sunder Dass and Bhagat Ram, sons of 
mentioned as owners in posse~sion of the land. 

part of this land to some other persons. This 
Village disputed gurdwara exists formed part of the 
erstwhile F~U&.a S.u:. :·he then ruler of the Patiala State issued farman-e­ 
shah. dated iS-4-192 ... lt2 contents are quoted hereunder: 

"in f:1\ure, inst .ucdons be issued that so long the appointment of a 
Maham is net r:pp!J\'ed by ljlas-i-khas through Deori Mualla, until the 
time, tt.c Maham i~; ::111d:;d to receive turban, shawl or bandhan or muafi 
etc. from the Gevernment, no property or muafi shall be entered in his 
name i.r the revenue papers. 

H shculci also t~'- mentioned that the land which pertains to any dera 
should not be as the property of any Mahant, nor the same 
should he shown in revenue papers as [be property of the Mahant, but 
these sl-:ould be entered as belonging to the dera under the management 
cf the :v'is'han} ·::cm; th<-:t the Mahants shall not be entitled to sell or 
mortgage the J.ai:d ,1f the dera .. Revenue Department' be also informed 
about it and the orot::r be gazetted." 

a 
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154 :t_;"f'l<EME COUf<,T CASSS (2000) 4 sec 
B&mjmm1 :C.ii~Jh!mhal!~ De.,~., by deleting tl1e n!Lrne of Atma Ram and the 
others from the cclurr.r: cf (r;;nership of the land. H'.e further observed, so far 
as the quesdon of B.~;pu\nr ,e-f.1.t of roan ager or Mohatmim was concerned, it a 
was to be decided bv 0be: Deori Mualla as the 'case about this was pending 
before rhe Decri M!;ana. :3tmi)arty, in the other Mutation No. 693 which is 
Ex. P-9 in 2TL ·Mr~1ghw~, ;)83 0926 AD) also, mutation was ordered by 
removal of t!K: name ·:J;. Narain Dass, Bhagat Ram, sons of Gopi Ram in 
favour of "Guru Grn:nti1 Sanic Baraiman Dharamshala Deh". Since that date 
till the filing of the :1eririnr·~: by the respondents under Sections 8 and l 0 of b 
the Act entries hi ;:he 01}.'I'':::·stin column of the land continued in the name of 
·'Guru Grnmh Sahib -.Dbaramshala Deh" and no objection was filed 
~ith~1· b~ tht ~d·~,:~\:.~1.:·~ te~~Mde±Ws rJt the rMri(mde11rn th~n1selves. 

7. It was for·the firs: time objection was raised by the respondents 
through their counsel before the High Court in FAQ No; 449 of 1978 
regarding valicUy•·of i~;·;s P-8 and P-9 contending that the entry in the c 
revenue records irt'the name of Guru Granth Sahib was void as Guru Granth 
Sahib was no: a Ip·r~stic fTSon. The case of the respondents was that the 
Guru Granth S::ibi ~f 'N<F on .. v a sacred book of the Sikhs and it would not fall 
within tnc scc-qc:·~f r:~;~: ·,.,:ord "juristic person", On the other hand, with 
vehemence aD•~ t0£rc k<'t:o::.:ci counsel for the appellant SGPC submits that 
Guru Granth SEi1il?~is a person and hence it can hold property, can sue d 
and be sued. On:¥lbLs whether Guru Granth Sahib is a juristic 
person, 9 cliffore:n~t• m:-~:ge antween n1e two leemed Judgeg of the Bench of 
the High Ccurt, :(ilr ~\::sti::.t Tiwana held it to he a juristic person and 
dismissed. both th~ FAC1~~;, r;.gmely, FA.Os Nos. 449 of 1978· and 2 of 1980 
upholding the j-:.l~~g:m:; L the Tribunal. On the other hand 11r Justice 
Punchhi, (as. he ;?~:, \;':a.;;.;) .ecorded dissent and heid the Guru Granth Sahib e 
not to be a junsuc person. bu: dld I!Ot decide the issue on merits. The case 
was then referred-re a Judge, namely, Mr Justice Tewatia who agreed 
with the view of Mr Justice Punchhi and held the Gum Granth Sahib not to 
be a juristic person. After recording this finding the learned. Judge directed 
that the FAO may he placed before the Division Bench for final disposal of 
the appeal on merits. 

8. The question ·v;rlk:J.:~:c. Gum Granth Sahib is a juristic person is the 
main pain wt1(d1 ~'.\ e.rgnec in che pregent appezl ro which we are called upon 
to adjudicate. H is relevant ·:o menucn here that after adjudication of the 
question whether the Guru Grantn Sahib is a juristic person, the matter again 
went back to th~ same Hench which again gave rise to another conflict 
between Justice Tiwana ant't J\1r Justice Punchhi; Justice Tiwana held on g 
merits thar r.m.:.::Eio:1:1 :/' .. ~t valid and the respondents had no right to this 
property, But lvir kE;tL.,;; P:x::,chhi held to the contrary that the mutation was 
invalid and this was the private property of the respondents; 
Thereafter, rhe 449 of 1978 and FAO No. 2 of 1980 were 
placed before :be namely, Justice J.B. Gupta, who concurred 
with the view L~zen Punchhi, as he then was. He recorded the h 
followins conclusion 
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g 

;;! view -;;~ '.:'if Endings that Guru Grantn Sahib is not a juristic 
a person, notification issued· under Section 9 was not 

conclusive, Full Bench judgment of this Court in Maharu 
Lachhman Dass Chela Mahant Moti Ram case the findings of the 
Tribunal are liacle be set aside. The Tribunal mainly based its findings 
on the mutations. Exhioits P-8 and P-9, which are in the name of Cum 
Granth Sabi b, Gum Granth Sahib is not a juristic person, any 

b mutauco sa;:cu:,,rh:a in its name in rhe present case was of no 
consequence. 'I rH~":: ls no other cogent evidence except the said 
mutations re.ieo the Tribunal in that behalf. Similar was the 
position as regards the building. fa that behalf, the Tribunal relied upon 
the noufication iss, ed earlier. The same being not conclusive, there was 
no other reliable evidence to conclude that' the building formed part of 

c the Sikl: gurdwara, notified under Section (sic). In these circumstances, I 
concur with fr.'~' view taken 1Dy M.M. Punchhi, J. in the order dated 
J 6-1 ':~-- l ')86. ' 
9. · cecision on rr1e:·its i~ bMed M th~ firtdin~ thM 

B iuristic nerson and hence Exs. P-8 and P-9, the 
mu rations in its na.ne '\/ere ~Oi: sustainable. The present appellants preferred 

d Special Leave Pedtion No. ".7803 of 1988 in this Court, which was dismissed 
in default o.; u-' .. ; -; -: 9')'.~ and its restoration application was also dismissed 
on 19-8- I 996. In thi; it was specifically stated that the present Civil 
Appeal Nu. _:\968 m··: is pending in this Court. However, it is significant 
as we have said ;;,'.)ov::, :b.;; judgment of }11r Justice Gupta concurring with the 
judgment of JVfrJusr!c.e: Punchhi, as he then was, was mainly on the basis that 

e the mutation . in t11:· name in favour of "Guru Grants Sahib Barajman 
Dharamshala Deh" v\1',E void inasmuch as the Guru Granth Sahib was not a 
juristic person. Thus the foundation of that decision rests· on the question 
which we are 

Ht Tfa: crux. of ·te· iit.isration now rests on the question whether the Guru 
Granth Sahib L; a 'fKTSOn or not. Now, we- proceed to consider thi~ 
issue. 

LL The very wcrds ··j;,;rlsdc person" connote: recognition of an entity to 
be in law ~; person whicl: otherwise it is not. In other words, it is not an 
individual natural person bat an artificially created person which is to be 
recognised to be in is such. When a person t.S ordinarily understood to be 
a naturat person, i: !Y<'~a:ns a human person. Essentially, every human 
person is ~1 we trace the history. of a "person" in the various 

' ' . countries \1Ve it has projected differently at different times. 
It\ ~(Ji'~\('; NJ';,: 11tfie~ t~'W:n htlI1~M b(~irl~~ W~r~ ftM ti'MMd t6 be M p~r'S6rt~ in 
law. Under the Roman '_.aw a "slave" was not a person. He had no right to a 
family. He was treated like an animal or chattel. In French colonies also, 
before slavery .\Na.S ~1bolisljed, the slaves were not treated to be legal persons. 
They were recognition as legal persons only through a statute. 
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"A legal person is any subject-matter other than a human being to 
'vh_i5;~ the law 8tffi:'.n·r.~s persm:ality. This ex~ension,. for good and 
sufficient reasons, 01 JK: concepuon of personality beyond the class of g 
human beings is ;;)ne of the most noteworthy feats of the legal 
imagination .... 

Legal persons, bei11.g rhe arbitrary creations of the law, may be of as 
many kinds us the law pleases. Those which are actually recognised by 
our own system -, hov e .er, are of comuarauvetv few tvoes. Corporations 
are m:dcubtc:dJ; le:~~L '.'erso::s, and the. better view is th~t registered trade 

J 2rll. Edn., p. 305 says: 16. Salmona on 

e 

Similarly., in the U/:: the Afri.chn-Amedcans had no legal ri3hts though they 
were not treared 

12. In RoscoePound's Jurisprudence, Part IV, 1959 Edn., at pp. 192-93, a 
il is stated as f()EO.vvs: 

"ln c:ivili~j;d lai"k:s in the modern world it has happened that all 
human bei·ngs·. vv-e1.\: rOL lega: persons. In Roman law down co the 
constitution .'o~,fi.mor.ir:u:; Pius the slave was not a person. 'He enjoyed 
neither dgbts;,pr nor rights of patrimony. He was a thing, and as 
such like m:i;'l.1.:~ds, be the object of rights of property.' ... In the b 
French coluni~, bc-;:k·:r;;'. slavery was there abolished, sla~es were 'put in 
the class of i~fo},·al pt:rsom: by the statute of April 2.3, 1833':. and obtained a 
'somewhat ex~_eede<:i _,uridical capacity' by a statute of 1845. In the 
Vni1c,~i ~;1;'11r(1~>·:~;)\V7.1 1.:1,{; Civil 'YYr~r! the Krnr; Negrn~iS in many of the 
States were ii~:'.; hc~:::.m beings w.th no legal rights." 
13. \Vitt: tne :~evelUG1rnent of society, where an individual's interaction c 

fell short. to upsui;·g~ sec\:?.' developments, cooperation of a darger: circle of 
individuals was "l:1tce~,:~iJ:.,zed. Thus, institutions like corporations and 
companies wer;~: f:~eath:I, tc help the society in acsieving the desired result. 
The very cmistit1.1L~on ct ;:1 S:c~_te, municipal corporation, company etc. are all 
creations of the l?\\ an•:, t;y;,.:, "juristic persons" arose out of necessities in the 
human develcpme:u. In c.]er words, they \:vere dressed in a cloak to be d 
recognised in 1SL\ri/'tG be unit, 

14. Corpus Juris Secundum, Vol. LXV, p. 40 says: 
"Natural .r;ers:_:1z.-- ./l, natural person is a human being; a man, 

woman, or chL:.d, as »ppcsed to a corporation, which has a certain 
personality irnpresse(: <Ye E by 12w and is called an artificial person. In 
the CJS definition cZ ,x'.rson it is stated that the word 'person', in its 
primary sense. rm:~ms natural person, but that the generally accepted 
meaning of rhf; word u: used in law includes natural persons and 
artificial, conventional, (,r juristic persons." 
15. Corpus Juris Scccndum, Vol. VI, p. 778 says: 

"Artificial persons. -Such as are created and devised.by human laws 
for the purposes ;,,f society and government, which are called 
corporations or boci:;>' ·;:.::::.itic." 
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. ··. 

.. . Legal may be granted to entities other than individual 
. human.beings, (:,g. a group of human beings, a fund, an idol. Twenty 
men rorm ~· ·,e.'.·porL£i.0n which may sue and be sued in the corporate 
name. J(,101 ;::e,:y be as a legal persona in itself, or a particular 
fund may It is clear that neither the idol nor the fund can 

incidental to litigation or other activities incidental 
to the legal relationships, e.g., the signing of a contract, 

recognises certain human agents as 
idol or of the fund. The acts of such agents, 

hcwever (Wi~hi:1 fa:.<its set by the law and when they are acting as such), 
g are imputed to rht L'gal persona of the idol and are not the juristic acts of 

the bi.irrim:;~J~ge•nrs tIJeJ11se1ves. This is no mere academic distinction, for it 
is the l.egil~ persona of the idol that is bound to the legal relationships 
created, DC:rt th:.~ ·;i :he agent. Legal personality then refers to the 

~.·.-) ... s~~·~.l1:~.r':····lL··.:·:·'···a.: ... l~.'e1.···-~t/.1·l .. :.'.,;:.: .. ,:··:•··.~· whkh the [aw creates or recognizes units to which 1t . _ ~· _ ~~ . . crs and capacities." 
h 18. Ar:a!ytic:;J C'.n·i Historical Jurisprudence, 3rd Edn., at p. 357 

describes '·peW):n": 

: :~ 

e 

example or a .n.s: estate ... -0 ~'~ 

17. Jurisprudence ?<;;aton, 3rd Edn., p. 349 and 350 says: 
"It nas already asserted that legal personality is an artificial 

creation of the law. Legal persons are all entities capable of being right- 
and-dury-cearing - all entities recognised by the law as capable of 
being !cJ<tni.es [C relationship. Salmond said: 'So far as legal theory 
is ccncerned, <.'. is a:1/ being whom the law regards as capable of 
righrs and dhtit·s .... 

d 

ls that in which the corpus, or object selected 
not a group or series of persons, but an 

""·''··'·'··'·"''"·'· The law may, if it pleases, regard a church or a hospital, 
or a library, as a person. Thatis to say, it may 

not to any group of persons connected with the 
institution itself. ... 

of legal person is that in which the corpus is 
~tlfV\)~~~1 to ~p~ci~i uses - :f eharitable fund, for 

c 

selected for special mention .... 
the .n,·st class of legal persons consists of corporations, as 

defr·ed, namely, those which are constituted by the 
'.Jf groups er series of individuals. The indlviduals 

wno ~r:us fc::: fr;.c corpus of the legal person are termed its 
ffli~ rnhtts. , , 

b 

unions and societies are also legal .persons though not verbally 
regarded 2~; t•:::ro_j;::,'.H)n5; .... If, however, ·we take account of other systems 
than ()LE" own, we find that the conception of legal personality is not so 
limited and that there are several distinct varieties, of 
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2 AIR J.938 Lah 3-69 (FS) 

h 

a 

''Vv'e rrnJy,··~~et:.::, '_:, deiiae a person for the purpose of jurisprudence 
~~a~I~~ ~~~;~i~{'.t~t~ll' .' c.· .. :.:•c•.c.,,-.. 3 human being) to Which fights Or duties 

19. Thug, ;r ''.Jg :;:~ttl~d ~md confir.med by the ·authorities on 
jurisprudence 011(1.'°un:: various countries that for a bigger thrust of socio- 
political-scienuflc :~evdcp:·::t;~1L evolution of a fictional personality to be a 
juristic person became This may be any entity, living, inanimate, 
object or Lhim!. It rnav ::c institution or any such useful unit which 
mav imoei the ·' £~. This recoznition is for subserving the b 
ne~ds m;_d faith person, Like any other natural person 

and obligations and is dealt with in 
rhe entity acts like a natural person but 

only through a ,.:.erson, whose acts are processed within the ambit 
of law. When an was recognised as a juristic person, it was known it 
Mtild H>t RN rjy irnttH. l!:. lJle ea.~e of H minor ~;: gmudirrn fg 9ppointe(1, go C 
in the case of s~t idol, ? Shebai: or manager is appointed to act on its behalf. 
In that sense, relation t.e 't':-::;n an idol and Shebait is akin to that of a minor 
and a zuardian. A'..; a '.'.;~;11:r csnnor exoress himself, so the idol, but like a 
guardian, the Sh'.;,(y::r a:r..d manager nave limitations under which they have to 
act. Similarly, where the~-:~ is any endowment for a charitable purpose it can 
create institutions like a church, hospital, gurdwara etc. The entrustment of d 
an endowed fund 1·~1r a f'lL'fK1se can only be used by the person so entrusted 
for that purpose inasmnc'. 23 he receives it for that purpose alone in trust. 
When the donor endows for an idol or for a mosque or for any institution, it 
necessitates the creatict: ~\ juristic person. The law also circumscribes the 
rights of any person ~:uch entrusrment to use it only for the purpose 
of such a jurisr:ic ·i>e endowment may be given for various ptfrpOS((S1 e 
maybe for a church, idol, gurdwara or such other things that the human 
faculty may conceive of, out of faith and conscience but it gains the status of 
a juristic person when i'; recognised by the society as such. 

20. ln mis •.ve fo:d that this Court in Sarangadeva Periya 
Matam v , Ramaswami Gcur.dar! held that a "mutt" was the owner of the 
endowed proptr:.y o:tc.1d ,_>,, i .ike an idol the mutt was a juristic person and thus 
could own, acquire er p1.:ssess any property. In Masjid Shahid Ganj v. 
Shromani Gur dwara Committee- a Full Bench of that High 
Court held chat a mosque a juristic person. TI1is decision was taken in 
appeal to the Privy Comci: which confirmed the said judgment. Sir George 
Rankin observed: 

"h1 BOJf: cif these cases was a mosque party to the suit, and in none g 
except perhaps tb:;; lasr Is the fictitious personality attributed to the 
mosque as a matter or decision. But so far as they go these cases support 
the recognition i'j.;:;c[rious person of a mosque as an institution -- 
apparently an abstraction. This, as the learned Chief Justice 
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3 AIR ; 957 SC I\1 
h 4 ILR (l ;09. } ·.n. ~n Cal ~ -~<I • A CVV'i\i 18 

~ AIR 19~1/ ~.i~!C): (.J J~·~') ·tMIJ ~bg 
6 (1981) i sec : E-Fi ::cc :L&sn.uo 

g 

.., .•. ,,.,,··'"'L ......... in the case, that purpose of making a gift to a 
. ;1c,c to confer a benefit on God but to confer a "benefit on 

those ;,'Y):o worship in that temple, by making it possible for them to 
have tiJt conducted in a proper and impressive manner. This 
is t'..1c srr:s.~ .l;·, ""'1hkh a temple and its endowments are regarded as a 
public l~c.st. · " 

23. In Sorri.J?/akash Rekhi v, Union of India6 this Court held that "a legal 
peNmt" ig 1:&yi1e~tit'.~' mhu thlH't 11 hm~~fift b~ifl~ t6 which lhe law attributes 
personality. h t~as st<ed 1.SCC p jl]l, para 26) 

"Let us;:.;e c.ear that the jurisprudence bearing on corporations is not 
myth but ~,~lily. ;.,Vb.tt we mean is that corporate personality is a reality 
and not ~fr~ ill.nsion or fictitious construction of the law. It is a legal 
person. )ud'tieci, ·'E '.egf!I person' is any subject-matter other than a human 
being to .\~i~kl; J1e '.3.-·.v attributes personality. 'This extension, for good 
and suffid~nc reasons. of the conception of personality ... is one of the 

e 

d 

c 

b 

in the p!esr.:r:t case h::.~; pointed out, is vei"y different from conferring 
personality upon ou.Idtng so as to deprive it of its character as 
immovable pn.:)pe~:·r:~.r.~· 

an endowment for a pious or religious purpose. It may 
cnurch etc. Such endowed property has to be used for 

and adoration of an idol or any image by a 
LS merely a mode through which his faith and belief 

is satisfied. This has ro :the recognition of an idol as ajuristic person. 
22. L.1 Ncndon v, Murlidhw3 this Court held: 

''hi ,f?lwrntf. lforh S:-nrr'tifirth" Y1 Rwrf lr1~?l M{1itm4 i~ \f~~ h~l<J en +l 
consideranon of tncsr~ and Other text that a gift to an idol was not to be 

.... ,_,.,._, ....... ..,, ..... to a transfer eo a 'sentient being', and that 
dedication of to an Idol consisted in the abandonment by the 
owner of his drJrninion over them for the purpose of their being 
appropr.atec Co;-- '~:k purposes which he intends. Thus, it was observed by 
Sir L::t\'IW::11~e CJ. at p. 138 tha: 'the pious purpose is still the 
legatee, the estaotishrnent cf the image is merely the mode in which the 
pious purpose is ,c• beeffected' and that 'the dedication to a deity' may 
·be 'a compendious expression of the pious purposes for which the 
cledirnion , is fle1ig::ecr. Yide also the observations or Sir Ashutosh 
Mookerjee .::.c p. L55. In Board of Commrs. for the Hindu Religious 
Endowments- v. Parasaram Yeeraragtiavachurlue Varadachariar, J., 
dealing question, referred to the decision in Bhupati' and 
observed: 

a 

.sHIROMA'.''..i CLJRD<.i\ .\!~Ji. PP..ABANDHP.J( COlv!MJTTEE V. SOM NATH PASS 159 
(Misra, J.J 
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·~ Salrnor.d : Jurisprudence. J DLh E-:h:.i pp. 324-25 
7 (1969) i sec 5:i:i 
8 ILR (1888) I:; Born 24"/ 
9 (1984) Z SCC,6')0 

most noteworthy fos.rs cfthe legal imagination.'! Corporations are one 
species of oerscr,s .nvenred by the law and invested with a variety 
of anributes :····1 ,_,; ·;r ,;'";.,,. certain ourcoses sanctioned by the law" a ;.4:·· -~~~,~;,~;~:::~r::;~, L·,, ~ .. ~.,. ,,., ·--1;/a;h IV~,;~·a:> ,;. C1T7, h~ld th~t the 

consecrated idol in .s t(~mple ls a juristic person and, approved the 
observation of Wes;,, J. in the following passage made in Manohar Ganesh 
Tambekar v. Ldf:h."lii:'am 

"The Hindu hr,;;; } ike the Roman law and those derived from it, 
"'""., ........ _,,...,.bodies with rights of property vested in the b 

corporatiou f: • .. ·.r: irs individual members, but also the juridical 
persons er c:d:<xl foundations. A Hindu, who wishes to establish 
a religious c:r cbarLt.:::bk: institution, may, according to his law, express 
bis purpose ~n.;l ..;:r;JO\V i-, arid the rule will give effect to the bounty; or at 
least protect it so fur, a: any rate, as it is consistent with his own dharma 
or conceptions cf morality. A trust is not required for the purpose: the c 
necessity of a • . rust in such a case is indeed a peculiarity and a modern 
peculiarity of ihe law. In early times a gift placed, as it was 
expressed, on tne of God' sufficed ro convey to the church the 
lands thus cedicz.xtd H. i~; consistent with the grants having been made 
to the juridical p~~(SOL ~::/tnboliseq Or personified in the idol. ... " 

(emphasis supplied) d 
25. Tims, ;~ trust .s lil>~ <kct.~S3.0J in Hindu law though it may be required 

under English law. 
26. in fact, there 1::: s direc; ruling of this Court on the crucial point, In 

Pritam Dass Mcnant v .. ::hu·omani Gurdwara Prabandhak Committee' with 
reference to a case u.nd.:.: ~he Si.kh Gurdwara Ae:t, 1925 this Court held that e 
the central booy of in a gurdwara is Gum Granth Sahib, the holy 
book which is'°' .iur-'.st:c h was held: (SCC p. 6M, para 14) 

"l 4. From tht E1;~ egoing discussion it is evident that the sine qua non 
for an institution being a Sikh gurdwara is that there should be 
established Guru Grnr1 th Sahib and the worship of the same by the 
congregation, m:d '.l 1'fr..:~1;-:.L Sahib as indicated in the earlier part of the 
judgment. There n:ay be other rooms of the institution meant for other 
purposes but the cn.d:;.l test is U1e existence of Guru Granth Sahib and 
the worship thereof by che congregation and Nishan Sahib." 

Tracing the ctn Sikh Gun:s ::t records: (SCC pp. 6C3-04, paras 9, 11 & 12) 
"They wc::re ten en number each remaining faithful to the teachings of 

Ow\\ NiurnJ;., 1t,).~ nm~ Ci~;~ r~no when their line- was ended:by a conscous g 
decision of Gum Gobir:d Singh, the last Gum, succession was invested in 

~;'-.TPRBME COURT CASES (2000) 4 sec 160 

j •• 

~i 
.. .:ivv \.,./1;1r11c:;_-.,vc-;&.i 1 ... u1Ul .. ;:11, '·::~~ 

~~~~e~ 
5Fm: 

M~~(;!~~~;;ik~~~d.'I.~'·\.,;;~-·~--.· .. ,:.'..'., .. _., .. · .... · 
SCC Online Web EditiCJ·· , ~* .. .:;c:>)t.ii·1e.ccr.-: 
TruePrinFM source: SupM0if;. Co~1;·t ~::a3e .. ~· 
__ .,._.,._,.. ,.. __ ,, -- .. -- ..:·:~:~ ·- ··--· '···~ _. ~~·-··-- - _ ~ ~ -- - !!'-·- ,.. _ __ 

~(
·~··~\\® 
( .,, I ' 

~::-Y~. 
[(prcrNJf 
True Prinf 

www.vadaprativada.in

www.vadaprativada.in



h 

g 

0 

The Cu:u r~pca~·~d .nese words and told the disciples not to grieve at his 
ceparture. ·~· was true mat they would not see his body in its physical 
rnanifest~u:~n but 1·1e would be ever present among the Khalsas. 
Wbeneverfhe Sikh~: needed guidance or counsel, they should assemble 
before ':n~ :~:;:nmtL in :3_11 sincerity and decide their future line of action in 
the light·(~ of the Master, as embodied in the Granth. The 
noble ide.,.sjer:1b:.;r.;ic<1 i.n the Granth would live forever and show people 
the path ro b'~s:; ar:.d happiness.' (emphasis supplied) 
27, The aforesaid conspectus visualises how "juristic person" was coined 

to subserve ro. 1the neecs cf the society. With the passage of time and the 
changes in lfle SJdo-poHdca1 scenario, collective work.Lrig Instead of 
individualised became inevitable for the growth of the organised 
society. This gave to the concept of juristic person as a unit in 
various forms· and fer various purposes and this is now. a well-recognised 
phenomenon. This collective working, for a greater thrust and unity gave 
birth to s.Jci.::U.cs, for the success and implementation of public 
endowment rise io public crusts and for the purpose of commercial 
enterprises, .Jer~~.:,,n of companies was created, so on and so forth. 
Such creations and many others were either statutory or through recognition 
by ttic courts. Diffi::z~r:t religions of the world have different nuclei and 
different im;:it1ii.in:uEs:::d for adoration, with varying conceptual 
belief:: 01~ · '.~lEJ~ encl. E1cL may rn:ve differences in the 

e 

a r;ur~1 heart will geek guidanc~ from ns holy '' ~(~ [.,'").,) 

~VcrC,~s 

!)r~-~ct?~··t·or. 
tlave faith in the holy Grantn as your Master and consider it. 
Tf:t vi:ible manifestation of the Gurus. 

d 

c 

The holiest book of the Sikhs is Guru Granth Sahib compiled by the 
h is the Bible of Sikhs. After giving his 

of worship, Hari Mandir, be wanted to give 
them a c:cllec.ted the hymns of the first four Gurus and 
to these ;·;::; :hided ::-:~~: J'Nr~ .. Now this Sn Gum Granth. Sahib is a living 
Gur« cf the Sikhs. Ch:r.n.! means the guide .. Guru Granth Sahib gives light 
fin/~ r{1~ to the suffering humanitv, Wherever a believer in 
Sikhism is if: troubie or ~s depressed he reads hymns from the Granth . 

. wr;er:_,Glir:..:.Cc.bfrrd .~Jng'.1 f~lt tha_~his :vo~ldly sojou~1.was near, he 
!1uae l:J.e ract known to h.<s disciples. Ji. he disciples asked mm as to who 
would be o.b::ir C'u;·y in future. The Guru immediately placed five pies 
enc 2 hefx; Grandi, bowed his head before it and said: 

E;:~;rnal Farher Willed, and I raised the Panth. 
my Sikhs are ordained to believe the Granth as their 

b 

SHIROl,'IArT: CUK:JW •\}:A PE~J .. BA'.'!DHAK COl'vD/HTTEE v. SOM NATH DASS 161 
(Misra, J,) 

a ccllecrion of :e::c1~irrgs which was given the title of Guru Granth Sahib. 
This is now ine (hz;u ~f the Sikhs. a 
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perceptive conceptual of God but each religion highlights. love, 
compassion, tolerance, as a hallmark for attaining divinity. When 
one reaches this divine he is beholden, through a feeling of universal a 
brotherhood and love impels him to sacrifice his wealth and 
belongings, both for his own bliss and for its being useful to ·~ large section 
of the society. Thi::; spro11l:< charity, for public endowment. It is really the 
religious failt1 w the: i~~st&llmim1 of sn idol in a t~mple. Once 
installed, it is tfcognise;~ as '.t juristic person. The idol may be revered in 
homes but its .it...risiic ix.r~:onaEty is only when it is installed in a public b 
temple. 

2-8. Faith a1;d bc:Eei' ·~:;t:\:!Jr be judged through any judicial scrutiny. It is a 
fact accornolishec and ac;c·;nred bv its followers. This faith necessitated the 
creation of 'a unit 10 be re-:-.c;ii:ised ·as a "juristic person". All this shows that a 
"juristic person" is no: roped in any defined circle. With the changing 
thoughts, cba~ging ''.ee:l:~ of the society, fresh juristic personalities were c 
created from wn.'.~ to (11111~ 

29. It is sutm.i tted for the respondent that decisions of courts recognised 
an idol re be a J~ri.~cic they did nor :tcognise a temple to be 80. 
So, on the same a gnrdwara cannot be a juristic person and Guru 
Granth Sahib can '.·>:. H sacred hook. It canner be equated with an idol 
nor does Sikbisrr, ir. worshipping any idol. Hence Guru Granth Sahib d 
cannot be treated as person. This submission in our view is based on 
a misconception. ::r is r.ui: necessary for "Guru Granth Sahib": to be declared 
as a juristic person :.b;; ii should be equated with an idol. When belief and 
faith cf two different religions are different, there is no question of equating 
one with the orner. Ii "Guru Granth Sahib" by itself could stand the test of its 
being declared 25 such, i '. .::::m be declared to be so. e 

30. An idol is ;:! ".;::ris:dc person" because it is adored after its 
The offerings are made to an idol. The followers 

rncoi,rniQE! an for GmJ. Witham nm idol, tl1e temple is only a 
building of mortar, ce1Bf:;';t :JJd bricks which has no sacredness or sanctity for 
adoration. Once as a "juristic person", the idol can hold property 
and gainfully enlarge coffers t'.J maintain itself and use ir for the benefit of 
its followers, On Lht uu .. ~· usnd in the case of a mosque there can be no idol 
or any images of worship. yet the mosque itself is conferred with the same 
sacredness as Viiti1 id.:Jls., based 011 faith and belief Of its followers. 
Thusa temple ''~' :.~~~i may be only brick, mortar and cement but not 
the mosque. Similar is lbc case with the church: As we have said, each 
religion has a different r:udeu:s, as per irs faith and belief for treating any 
entity as a unit. g 

31. N\)V.' tc iht question, whether Guru Granth Sahib could be 
a "juristic pers. · whether 1t could be placed on the same pedestal, 
we may first have a gl~'JL:I; src~he Sikh religion. To comprehend any religion 
fully may indeed br 't>~y~Fd £he comprehension of anyone and also beyond 
any judicial scrutiny for ',~ has its 6v!!1 limitations. But its silver lining could h 
easily be picked up. '.:i: ~h~~ Sikh religion, the Guru is revered as the highest 

~ 
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doer of 
immortal. Ffe; 
grace." 
33. The <2urn, Gun' Gobind Singh, expressed in no uncertain 

terms that he:~cefor:h thf.r:: would not be any living Guru. The Guru Gran th 
Sahib would bi: the Curu. He declared that "henceforth it would be 
your Guru :,;ti::;J, /OU will get all your guidance and answer". It is with 
this faith thur ·; ~ Eke a living Guru. It is with this 'faith and 
conviction, in any gurdwara it becomes a sacred place of 
worship. Sacredness ih~: gurdwara is only because of placement of Guru 
Gran th Sat]b in it, Thi:; reverential recognition of Guru. Granth Sahib also 
opens the near:s :Jf its followers to pour their money and wealth for it. It is 
not that it needs ic, :.u~ when it is installed, it grows for its followers, who 

g 

is One, the only One. Truth is his name. He is 
>L: is \vitlxmt fear and without enmity. His form is 

unborn and self-illumined. He is realized by Guru's 

e 

a 

c 

sL,::: . .::;;c..:E~tz Gums, the tenth being the last living, viz., Guru 
Gobind s; .: 1gl:.J\. it thar Adi Granth or. Guru Granth Sahib was 
compiled the fifth Gurn A1ju11 end it is this book that is worshipped in all 
the gurdwaras. WhL·:: is being read, people go down on their knees to make 
reverential obeisance and place their offerings of cash and. kind on it, as it is 
treated and ·:, living Gum. In the book A History of the Sikhs by 
Khushwanr t p, 307 it is said: 

'c;·''·''-l' -: ,,l"''"''' uf the Gurus were always considered sacred by 
their G:Jn.t Nan~d( said that in his hymns 'the true Guru 
manifested • "Hir:c~sd( because they 'Herc composed at His orders and 
heard ty:lfl'm' (\~a" Asa). The fourth Guru, Ram Das said: 'Look upon 
tl1r wore!;; it J~e Cl'Jru as the suprn!Ile num, for Ood and the Grnator 
hatn ::m:.cle :hir:.1 •(t~er the words' (Var Gauri). When Arjun formally 
instalkc:: L;WG·2n::-: ;-; ta·~ Eari Mandir, he ordered his followers to treat 
n iib··:s;;ffe i.\:: ·ICJ'C".tc~; as treated their Gums. By the time of 
Guru :_:(\~- f:..; copies of the Granth had been installed in most 
gu.rd·~·a·:·~t:tiQuit:.: naturally, when be declared the line of succession of 
Gums <:X:d*J, ::;: nis followers to nr:.1 to the Granth for guidance 
and wok .ur)m1 !t "s cb~: symbolic representation of the ten Gurus. 

Tb:.•: Gci111tt %rd> Ls the central object of worship in all gurdwaras. 
in silks and placed on a cot: It has an awning 

over i. r:;; being read, one of the congregation stands behind 
and waves made of yak's hair. W'orshtppers go down on their 
knees LG make 1.\'.'.:e1::;ance and. place offerings of cash or kind before it as 
they woult,i >ef(u.: ;i king: for the Granth is to them what the Gurus \Yere 
to their aicesrcrs - '.:i1e Saccha Padsnab (the true Emperor)." 
32. Tne very Lii:l Verne of the Guru Granth Sahib reveals the infinite 

wisdom and wealth ~;-,al it contains, as to its legitimacy for'being revered as a 
Guru. The verse .~l:+c~~·.:-S: 

b 

reverential of such most revered Gurus was Guru Nanak 
a 

{iJ 
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through their obeisance :.'-' it, sanctify themselves and also for running the 
langer which is an inhec(~nr p~ut of a gurdwara. 

34. In this backgrour.d, and on overall considerations, we have hesitation a 
to hold that "C.:ur.~; Granth ,Sahib" is a "juristic person". It cannot be equated 
with an "idol" es idol worship is contrary to Sikhism. As a concept or a 
visionary for obe.sance, tte two religions are different. Yet, for its legal 
recognition as ~' p~rsot, the followers of both the religions give them 
respcc.ivciy tb. :;:c;.1ne ;:::-::fa~~n;ial value. Thus the Guru Granth Sahib has all 
tl1e qunl:oes t\i IY as such. Holding otl1erwisc would mean giving f;l 
too restrictive a a "juristic person", and that would erase the ver; 
jurisprudence ;.;·hi.:~:·; g.?Jfi; b;nb re it. 

35. Now, vve proccec Lo examine the judgment of the High Court which 
had held to the contrary. There was a difference of opinion between the two 
Judges and finaHy the :.h.t:i Judge agreed with one of the differing Judges, 
who held Guru Gn.::'.th ,;;;ahlb to he not a "juristic person". Now, we proceed c 
to examine the: reuscnin; fer their holding so. They first erredin holding that 
such an endowment ls i/c.id as there could not be such a juristic person 
without appoinnnenr of ~: manager. In other words, they held that a juristic 
person could ac:~- th/uu '..~h someone, a human agency and as in the case of 
an idol, the Ge:·:.: Oran~ri Satib ulso c~mld not acr without a manager. In our 
view, no endowment or a juristic person depends on the appointment of a d 
manager. rt may be ]'.ii')per Jr. advisable to appoint such a manager while 
making any encowmer.: but fr: its absence, it may be done either by the 
trustees or courts in accordance with law. Mere absence of a manager (sic 
does not) negative the. existcr.ce of a juristic person. As pointed out in 
Manohar Ganesn v, l{1kF.w:fra.'1t.8 (approved in Yogendra Nath Naskar case7) 

referred to above, if nc x.anager is appointed by the founder, the ruler would e 
give effect to t)c:n:.cy 'As pointed in vidyapuma Tirtha Swami v. 
'i/idyan.idh:i Tirthu Swct·:t() ILR Mad (al p. 457), by Bhashyam Ayyangar, J. 
(approved in Yogendra Nc,th Naskar case', the property 'given in trust 
becomes urevocable ?..r: :i if none was appointed to manage, it would be 
managed by che ··:::C·11.r'. as representing the sovereign". This can be done by 
the court in several under Section 92 CPC or by handing over 
management to any body recognised by law. But the trust will not be 
allowed by the ~UU[( to fail. Endowment "is when the donor parts with his 
property for i[ being uscc for a public purpose 'and its entrustment is to a 
person or gr.:-i.,p uZ p::·rni::i;s in b.'i:S( for carrying om the objective of such 
entrustment. Once 'endowment is made, ir ls final and it is irrevocable. It is 
the onerous duty of ·1hc p':.r:;ons entrusted with such endowment, to carry out 9 
the objectives oC :j::1'. ustment. They may appoint a manager in the 
absence of any Li fie trast or get it appointed through court. So, if 
enrrustment is tr• jcr.sric person, mere absence of a manager would not 
n{lgate Ltl~ er~lsrence1 c1f -~ jurisGj,G person. \Y rr1 ~11~;rnfore, diE:agrec with the 
High Court on d1Ls~.c·.ruciL: aspect. 
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pliYGfC p!f:C:.:\ 
person". Ttis is a 
when it is :.:.:msecnl'c '. 

"juristic 
erroneous 

Sahib is a 
·k reason of the learned 'Judges thar if Guru Granth 

:hen every copy of Guru Granth Sahib would be a 
ugain in our considered opinion is based on an 
chis reasoning it could be argued that every idol at 

Ir me self each woulci become a "juristic 
A.n "idol" becomes a juristic person only 

at a public place for the public at large. 
person. So evcty Guru Granth Sahib cannot be a 

juristic perso ' role through its installation in a 
gurdwara c. ~.11 such o h:.r recognised public place. 

39, Next ~;u'.::ni,,s~ :.,;.,~ Ior the respondent is that "Guru Granth Sahib" is 
like any other sacred V;_·oK, like ::lie Bible for Christians, the Bhagwat Geeta 
and G11e · Hh1das snd the QunL1 for Islamic followers and 
canno: lv:.: a . Tr.is suomissioa also has no merit. Though it is 

~s a sacred book like others but it.cannor be equated 
with these e,,i\191-rn ~ri thfJt sc•m~, As we have s~id ~bov~, Guru 
Grantn Sah'o IS .1ev,:c:~d ir, gurdwara, like a "Guru" which projects a different 
perception. Ir is Lhe w:ry heart and spirit of a· gurdwara. The reverence of 
Guru Grimh th(: 1>l1t: hand anc other sacrec books on the other hand is 
based on different conceptual faith, belief and application. 

40, One ::~:'!;:"\' c:. son given by the High Court is that the Sikh religion 
does not ~K·>.pt 2,nd nence Guru Granth Sahib cannot be a juristic 

g 

oerso.is was held to he valid. separate 

tne learned Judges of [he High Court felt, was 
persons." in the same building. This they 

b lea:l co two juristic persons in one place viz., "gurdwara" 
~.i':-;it··· This again, in our opinion, is a misconceived 

notion, "juristic persons" at all. In fact both are so 
c~:,not be separated as pointed by .Tiwana, J. in his 

installation of "Guru Granth Sahib" is the nucleus or 
ff rhere is no Guru Granth Sahib in a gurdwara it 

c When one refers a ,builqing to }?e a 
gurdwara, refers ;,:, it so only because Guru Granth .Sahib is installed 
therein. Even : r oae bohis a gurdwara ·to be a juristic person, it is because it 
holds the "Guru Grnnfr; SaLi.b". So, there do not exist two separate juristic 
persons, :.:Hegr2.ted whcle. Even otherwise in Ram Jankijee 
Deities v. 5:'o!e of Ri·:Ct,.n rt1is Court while considering two separate deities, 

d of Ram mic1 Thakur Raja rhey were held to be separate "juristic 
persons" S(1, in tbe :'r:rr;e ·;::re,~incts:, as a matter of law, existence of two 

PRABANDHAK COMMITTEE v. SOM NATI-I DASS 165 
(Misra, J.) 

(J:d P:;J(i..5C's, Permanent Edition, Vol. 14~A, at p. 167: 
a means property or pecuniary means bestowed as a 

a~: cudowment of ?: college, hospital or library, and is 
c-c::;:n~··.ur:.· acceptance 2.S a fund yleld!ng income for support 
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. ~· 

person. It is (t;e ttm religion does net accept idolatry but, at the 
same time when 'l>: ,,er :l1 Gure declared that after him, the Guru Granth will 
be the Guru, iL'.'ic doi.:s ;c1onnt to idolatry. The Granth replaces the Gum a 
henceforward, aY~er the Cum. 

41. For an these re:1~~u11s, 1'Vi~ do not find any strength in the reasoning of 
the High Court i:L :-ecord'.r:g \i finding that the "Guru Granth Sahib" is not a 
"juristic oerson", The said findina is not sustainable both on fact and law. 

42. i'hus, we unnesi ca;,ing:1.y l-101:.:1 "Guru Granth Sahib" to be a "juristic 
person". b 

43. The ·.::ex' is .,r,,,~ ,-~F' basis fer mutatins of the name of 
"Guru Gran'n Sahib 

1 

Dh~.r::1·:::sh~l~~~1)el1'\ t;}1 del~tirlg the ~arne of 
the ancestors cf tnc resr:i:·,r;J:o::n1s, based on farman-e-shahi issued by the then 
Ruler of die P:,:tia.la S t:sr·.~ da[ed 18-4-1921 is Hable to be set aside, as this 
farman-e-shahi did not. direct the recording of the name of "Guru Granth 
Sahib". For reo.0y reference the said farman-e-shahi is again quoted c 
hereunder: 

'·ln .un.re, be issued that so long the appointment of a 
Mahant is rot Ijlss-i-khas through Deori Mualla, until the 
time, the ~A2J::.tns to receive turban, shawl or bandhan or muafi 
ere. from ;r .. ;;; Govcrnrr.enr, no property or muafi shall be entered in his 
name in the revenue papers. d 

Yr sholJld also oe mer.tionec thst the land which pertains to any dera 
should no· c·cr.<c;ered. as the properly of any Mahant, nor the same 
shouk be ~;[ly,.;;;n :n he reven!.H.; papers.as the property of the Mahant, but 
these should be enti:::e·.!. as oelonging to the dera under the management 
of 'the J\1c-'tun; ?.rid ;t;,c the Mahants shal! not be entitled to sell or 
mortgage ;!1;; l:2nd. :/:· ;·,e ders. Revenue Department be also informed e 
about it and rlie' orcer be ;~azetteJ.'~ 
44. IL was ,,J~::l sut·;r:'.u,:;:l that h was not known whether this farman-e- 

shahi was adminisrrativ- nature or was issued. as a sovereign. If it was 
administrative' ~t :~0;; ~'''le ch: ~a:r:".: force of law. 

45 •. We I-n.ve .fx;tt:rnc::c~ r:·iiS tarman-e-shahi. It does not direct the 
aurhorltics te G1U!4te Em~ of "Gum Oram!1 ,~~1hi'b". H merely directed, 
the Revenue Aurhoriry t!iar !m the Mahant' s appointment is approved by the 
Deori Mualla, no· rirOp•~~r:y :it muafi received by a Maham should be entered 
in his name, in tbe;reve'.n~;e papers. Further the land of any dera should not be 
considered re be H;1ar of the Mahant, TI1is was only a directive which is 
protective :n nature. fr n:h.:r words it only directed that they should be done 
after "'('f"rt~in' nF •:ti.~ '"··'·A' ,,.,,,,,1 ;t 1h~' ·1011d was of 'he dera it should not be pu t g """'"-'....,...., ... ..,....,,.:.....i.c.l~.i.i:;, .. t!-: v ..t .... ,-..- t 1~·: L .. , . ..1.;i. • ..... ....., 1'°" ... i,...,..., ,., •.. : , '-"1· . - ... 

in the name 01' iJte·~'-1ab::r~:!. ::n other words, it stated --· enquire, find out the 
facts and do Uk l:\t:<.xlf.:L The inutation in the case before us was not on 
account of thi:.:; i'at1~~a.1-c-::.::h::1b' bur was made because of the application made 
by one Rulia SiI1i;h ?rd ethers of Village Bilaspur to the Patwari, and 
mutation was d;;,nd~_mHy a~~~~r s. detailed inquiry, after examining witnesses h 
and other evidc-m;~ or, L;c .ecord, which r~~v.W;O ii.1 ti\, l')··8 ~mi 5;'l., P-9, In 
the said procce::li~~ ;1 ::uL .. .ber of witnesses appeared before the Revenue 

~ 
(2000)4 sec S~,:P~SME COURT CASES 166 
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h 

g 

e 

d 

c 

Officer 2:.;·u:'. Ui;'.it ancestors gifted i:1is disputed land for charity 
cf public, who were the proprietors and was merely 
ofthe respondents for management. The claimants 

had ·no Adn.1ittedly they did not receive this land for any 
service rendered by chem to such donors. Their 

given [O them with the cl~rui ditMtiOft that 
,., r:» ,..,,,C'!,-·~·" food and. comfort to the travellers (musafran) 

farther gave evidence that their forefathers 
Granrh Sahib Barajman Dharamshala Deb". In 

and others and their predecessors did not perform 
contrary, with oblique motives they got this 

'•1 their name in the revenue records which was an 
attempt .o usurp the m .:rerty. The Revenue Officer after inquiry held that 
Atma Ram (:ric'. u.~l'Ks a:·,·~es.tors of the respondents admitted that this land was 
given vvi(hout Bend was specifically meant for providing 
food and sbeUer .o which function they were. not performing. It 
was only afrer sue. he ordered the mutation by orderin3 deletion 
of tt.e name A rma ~·a.en and others. With reference to the question of 
appointment of a na:1'3.ger.. he recorded that this had to be decided by the 
Deori Mv~Ea. where such a case about this was pending. Similar was the 
position in 'J1~: 1r-1tJJi:::11 proceedings about which an application was 
also made re! thr R;~v,::r•ue Officer, where the names of Narain Dass, Bhagat 
Ram. son: R8m rvere deleted and the aforesaid name was mutated 
resulting in mutation of name was not because of direction 
issued by So no error could be said to have been 
committed, and Ex. P-9, viz., mutations were recorded. The 
farman-e-shah, if .nay be said to have led ro the inquiry but it was not 
the basis. 

46. Th.s takes _,~; i:he last poiru for our consideration. After the said 
difference !Jetw:en 1l1e two levrnod Judges, Mr Justice M.M. 

rhr;; case on merits though the other Judge Mr Justice 
[;1 favour of the appellants, i.e., that the property 

belonged When the case again returned to the same Bench 
for decision on merits (1ere was again a difference of opinion. It was again 
referred to : he d1'~rd who concurred with Mr Justice Punchhi. Against 
this the special leave petition in this .Court which was 
dismissed d;;::f:-mH J.~ ·~ct'cresaid. However, we find that the third Judge who 
concurred ~'11" Justice Punchhi based his finding on the ground that 
"Guru Granth S(i_bfr: ' not a juristic person hence entries Exs. P-8 and P-9 
were inva'id fl-1.'.! once fr;'-: very foundation falls, and Guru Granth Sahib is 
h~ld to De .:\~~n;crn, the said finding cannot stand. Thus, in our 
considered ib>·e would not be any useful purpose to remand the 
case. Ths: ?il"lc.; tnh; li~iga~lo-:1 stood for a long time, we think it proper 
to examine: 

47. Le::J. .. •1ui S'.: ;i.:1r Counsel for the respondents who argued with ability 
and fairness :''.li.d in faci ti'":e 'only question which arises in this case is 

a. 

?I".ABANDHAK COMN::ITTEE v. SOM NA111 DASS 167 
(A-fisra; J.) 
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h 
From Lht Judgment and Orcle: dated 1,3·"~·1999 of foe Pama High Courtin Crl. Misc. Nos, 
22880 and 24J:;s i c;9:~ 

Criminal App~;v:·: Nos. :'.d3-14 of zeoot, decided on March 31, 2000 
A. Criminal Code, 1973 --· S. 48'.1:. ·-- Quashing of complaint 

and criminal, pre ::;-~,<:di : ~,s ·- · At·'lS~ of process of court -·- Transaction of 
sate of land i.:}~· appc~l~:rnt~' t:J Respondent 2 Society - Cheques issued by 

Respondents. g 
Versus 

STATE OF BfEAi(A.N C ANOTHER 

Appellants; 

_'. J ()·£8~.J.IG) 4 Supreme Court Cases 168 

(B:;Fj~i?E KT. THOMAS AXDD.P. MOEAPATRA, JJ:) 
HRIDAYA RAN.rA!'i fll\',hSAD '/ER1Y1A 

AI.JD OTESRS~ 

... 
,·.'• 

whether Gura ~~;r;~,-~~tt S;J,fr·, ;:; a juristic p~rso;. Examini~~-y1e merits we fi~d 
chat the murauon :n c>:~: .J; ::;-rn:e papers in tne name of L11.mt Granth Sahib 
was made as far back :,r; rn the vear 1928, in the presence of' the ancestors of a 
the respondents ::~'.d 1C v WaS raised by anybody rill the filing Of the 
nresent objection by (ne 2~; aforesaid under" Sections 8 and 10 of 
the 1925 :t\cr. · n icn;; gap nr abom forty yer,1,rn, l:;lirther, tbis 
property was given in •·;:; the ancestors of the respondents for a specified 
purpose but they die' nc: ;;:<':·forn1 c::efr obligation. It is atso settled, once an 
endowment, it never :-;~'-'(T.~' even to the donor. Then no part pf these rights b 
could be claimed or :.;:,•1r::i•;Xl bv the resoondenrs ancestors who in fact were 
trustees. Hence {Or reascr:s a::d. for the reasons recorded bv Mr Justice 
Tiwana, even on merits. claim Lo the disputed land by therespondents 
has no merit. rPYGS.; .~n:i ever this disputed property by the respondents 
fails arid is bt:kby \\le upheld the findings and orders passed by the 
Tribunal agains: SE~L No. 94 of 1979 and FAO No. 2 of 1980 were c 
filed. 

48. For the reasons and in view of the findings which we have 
recmd~d~ WC l/,)1ltl Higl1 CQ~1r; ~~HnmHteQ r1 serious mistake of law in 
holding £hat th:: G::r:.: C1·': -, L:J1 Sd:db was not a juristic person and in allowing 
the claim over this prc:rx·r:~y in favour of the respondents. Accordingly, this 
appeal is r.Hc1Hcd ?-:!.\~ ;h·; :: .. <*lT:tI~t '.:ni.d decree passed by the High Court d 
dated 19-4- :985 '.:n:J 21:' l · i 98f: in S:xU: No. 94 of 1979 and ,PAO No. 2 of 
1980 dated 22-- ; .. 19~,<:' ;;t:-.::: \~:.'.(~by se: aside. \Ve uphold the orders passed by 
the Tribunal both :~i.:::::.cion 10 of rte said Act in Suit No. 94 of 1979. 
Appeal is, acco:·cfr~gly. anowed. Costs on the parties. 
SLPs (Civil) No,;·, 2;:35.35 ofl989 

49. The rnai.L ·t;\"~:;:L·;; r2ii;~d in i1':1:;;se special leave petitions is the same e 
as has been rni~e£~· i; Chi! A .. ppeal No. 3968 of 1987, which we have 
dispo~e(i of ·:'n rhi~, poim ni_~ed by the peririonm in Chis 
petition lS 1rnsw1r:d1'.,:inte same reasons and is therefore dismissed. . 

S~JPR.3\·iE COURT CASES (2000)4 sec 168 
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192:., 
Ootoher 2H. 

Limiiaiion. Acl (IX of mos), arts. 134 and 144-Hindu Law-« 
Reliqiou» e·ndowmeu.t-Temple~Trustee--Alienatio-n by 
trustee, not for r" i•alid p·urpose_;._S·uit against alienee tu 
recover temple property, more than twelve years after aliena­ 
tion,_. Bnr of liiwit(1Jfii01~--T6mpitJ prop'1rty, wh6Mt;r uaat<J" 
·in idol 01· irustee-r-Trustee, m1we Managp1·--·Adve\·se 
poeeeesion. 

·where a trnstei> of a ·Hindu temple improperly alienated 
temple property and a suit , was instituted · by a succeeding 
t.rustee to recover the property from the a.liPnee 111or1> thun 
t.welve yeur8 from the da.~e of the alienation .• 

Held, that, i11 the case of fl Hindu tPmple, its property vested 
in the idol and the trustee was only n mnnnger Ior the t.iiue being; 
th.ilt the trustee could not co:\v<>y 11 valid title to the transferee, 
and therefore article 184 of ·.the Limitation Act, 1~08, did not 
n.ppi(y to a suit. for reco,·ery of the temple property improperly 

RANG A 'DASAN AND OTHERS (PLAINTIFFS AND JTH AND 5·rn 
DEl.'ENDANTS), RESPONDENTS.* 

HP/ore Jlfr. Jnstic« Deradoss and Mr. Jw~tice Wall1'·r. 

It.AMA HblDDY (3RD DEPENDA~..£PELL . .\!\T, 

APPELLATE CIVIL. 

N.H. 

regard to it, J will not attempt any definition of the OF~~~~u 

word "judgment." I will only say this, that 1 axn As~:~~:~.0, 

not prepared to sa.y· that every order on a contested "· 
H .ou 1.arn. 

petition is a judgment. The line dividing judgments APPA. 

from orders must be drawn somewhere short of this. 
I Iavi ng regard to the faot that in the case before us no 
substantial rigl1t of the defeudants has heett ~dVt!Pflely 
:1 ffected by the order nuder appeal, I wouhl say thiit 
it. does not fall on the judgment side of the lino. 
Beyond t.ltis I make 11'0 further attempt .. 

G-rn11I and (-f·1'Mlot1~r1~, solicitors for appellant .. 
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RAJU alienated by the. trustee; Sri Vidya Va,,-u,thi Thirthaswami v: RIDDY 
u, Baluswami Ayyar (1921) I.L.R., 44 Mad., 831 (P.O.), applied; 

usa.&D.UAN. that. article 144 of the Act did not apply to a case of 
alienation by a trustee, where the alienee derived possession from 
the tnw~~~J and that ·consequentlf the suit was not barred by 
limitation. 

Semble.-Wh~rea. person takes possession of temple property, 
not derivatively from the trustee but hostilely against the trustee, 
article l44 will apply as against the trustee and the idol. 
API'EAt under clause I.5 of the Letters Patent against. 
the judgment of MADHAVAN NAYA~, J., in Second Appeal 
No. 1,230 ·of 1.921 preferred against the decree of J .. T. 
Ootros, District Judge of Coimbatore, in Appeal Suit, 
:No, ifi Qt l~~l preferred against the decreeof P. G. RAMA 

.AYYAli, Principal District Munsif of Erode, in Original 
Suit ·~o. 713 of 1918. 

'li~e plaintiff su~ ,!he present pujari and trustee 
of tht,i;mit temple to recover possession of certain lands, 
whi6~ were granted to an ancestor of the plaintiff as 

·the.-~anager for the time being of the suit temple. The 
lan.a~·bad been sold by the first and second defendants 
(wh(f were the father and uncle of the plaintiff and 
defeHdants 6, 7 and 8, ~MpMtiv~ly) to the thil'd d~fondrtn.t 
in 1003. The plaintiff alleged. that the lands had been 
gran~ed as service inam to their family for <laing 'pujari 
service ; that the alienation by his father· and the uncle 
were not valid and he instituted this suit in 1918. 'I'hs 
District Munsif dismissed the suit as barred by limitation. 
On appeal, the-Subordinate Judge reversed and remanded 
the suit, holding that if the plaintiff's family were entitled:' 
to a beneficial interest in the inam, the suit would not bt1 
barred by limitation on the authority of the decisions 
in 13 Mad., 277, and 10 M,L.'11., 78L After remand 
the District Munsif again dismissed the suit and on 
appeal the District Judge confirmed the decree and 
dismissed the appeal. The lower Appellate Court fo~nd 
that the· plaintiff was the pujari or trustee of the suit 

~44 THE fNDiAN LAW REPORTS [VOL. XuIX 
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'? 
:.:. . 

JUDGM:ENT. 
Dsvanoss, J.-This is an appe~ainst the judgmeot DEvAnoss, .1. 

of ~ADRA,AN NAVAR, J., ii,ing ~ dMrM tQ th~ plajntiff. 
Tho third defendant has· preferred this Letters Patent 
Appeal. The question for determination is whether the 
suit is barred by article 134 of the Limitation Act. 
The plaintiff is the trustee of a temple. The finding is 
that the property is the .property of the temple. The 
contention of Mr. • Ramachandra Ayyar is that the 
suit is barred under article 134 inasmuch as the 
~uit · WM 'Qr9ug4t :ni9re:. than twelve y~ars after ~h~ 
date of the alienation. Article 134 gives a period of 
twelve years for the recovery of possession of immovable 
property conveyed· or bequeathed in trust or mort .. 
gaged and afterwards transferred by the trustee or 

'· mortgagee for valuable consideration. The argument 
. advanced is ~hat the suit is barred by article 1:34, if the 

: transferor is held to be a trustee, and if he is not a 
'trustee, then the snit is barred by reason of article 144 
·of the Limita-tion ~ct. T~e tln~i'1ig th~t the tranBferor 
is a trustee cannot be challenged now. The simple 

temple and that the suit property was attached :1t~1.11>~ 
to the temple. The plaintiff preferred a second appeal, R ti. 

• Al\'GADASAN, 
which was heard by M,:.rnHAVAN NAYAR, J., who held that 
the suit was not barred under article 134, Limitation Act, 
and relied on thedecision of tho Privy Council in 44 
Madras, 831, reversed the decrees of the lower Courts 
and .gave a decree' to the plaintiff as prayed, subject 
to his ·paying RB. 1,70Q to tb.e third, fo\irtll ~ijtJ ii:ftb. 
defendants for value of improvemeuts, The third 
defendant preferred this Letters Patent .Appeal. 

T. R. Ramachandra Ayyar and N. P. Narasimlu: 
A?1yar for appellant. 

T M. Krishnaswa1rn'. Ayyar for respondents. 
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(1) (1921) T.L.R., 44 Mad., 83J (P.O.). 

RAMA question is therefore whether article 134 aP ... plies to the 
REDllY 

'1· case. It. was decided in S1'i Vidy-i Varuthi v, Baluswami 
RA!l(UOAFIAN. . • • : 

- A,11.71arn) that a permanent lease of mutt property granted 
Df':V,\OOSA, J. b h h' d f h ld . . . . y t e. 'ea o t ,e mutt con not. create any interest in 

the prql)ert.y to enure beyond the life of the granter and 
consequently article 13,4 of Schedule I· of the Limitatiou 
Act o~~l 908, did not apply to a suit, brought b.r tho 
successer of the granter for the recovery of the property. 
Mr. Rainachandra A.yyar tries to get over this decision 
by coh:feuding that the transferee was only a lessee and 
that \~ did not deny tho title of the mt.itt but only 
contended that he was ent.itJed to· be in perpetual pos­ 
sessio~ of the property being q. permanent lessee. 
Ur. AXrEF.R ALI i11 delivering the judgment of their 
I iorMr:ips observed- . 

''1It is also to be re1~.e.t,ed that. tl "trustee ' in the senst> 
in which the ex pression is used in the ~nglhh J;iw is nuknown 
in the Hin ct u f-y~teim, pnre nnr] simple." 

With reference to tlir- head of a mutt or Shebait 
he observed, 

· · Iii no case was the property conveyed to or vested in him. 
nor is heu ' trustee' in the English sense of the term, although 
in view of th«:> obligations nnrl duties resting ·on him he j:- 

answerable as n truste«. in rho genera! sense. for p11L1nrim!11l~tr11- 
rion." 

In the case of a religious institution the property is 
vested in the idol a nd the trustee .is only a' manager for 
the time being. In tbe case of a mutt the head of the 
mutt for the time being is entitled to nse tho income of 
the mutt pro:EJ~rty subject. to the maintenance of the 
Thambirans and the ascetics attached to the mut.t. 
In the case of a trustee of ·· a temple he is not 
entitled to use ~my portion of the income. for himself. 
In the case of a wakt U the <1eel1 ot t.rust makes provi­ 
sion. for the maintenance of the Mutharall! or the 
trustee for tlie time being, hr mn.y use the> income for 

546 Tl;IE ·INDIAN LAW REPOB'r$ [VOL. XLIX 
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: :~ 

, ~· 
(2) (1?:!2) ·~2M.T •. J.,J, 

:.~ 
(lJ (l~li7) I.L.It., ~Marl., 7;,l. 

himself as allowed by the deed of trust, but in the case :~~\~Ay 
of Hindursligions inatltuaona ~o trn~t@~ uf ~ny ip.s~i~u- nAwG:~As•~ .. 
tion is entitled to Q.Se any portion of the income for DH.&~oss, r. 
himself if th1~ property is vested in the idol. The 
decision in 44 Madras cannot he said to apply only to 
cases of leases. 'I'he remarks of their Lordships apply 
to cases of all alienations of 1;roperty. A permanent 
lease is as much an alienation as a sale. 'I'he mere fa.et 
t·hM1 rent i~ payfl171~ ~y th~ p~rmanent lessee does qot 
make a permanent lea.se any the less an alienation than 
a sale. [fas tho trustee of a religious institatiou thfl 
right to alienate the kudivaram .interest in the temple 
property ? Can it be· said, if he. lets into possession 
tenants so a?. to enable them to acquire, occupancy 
righta, that he does not, alienate the kudivaram interest? 
'L'he mere fa.ct that t.be tenants pay the melvaram to the 
temple cannot convert the trausfet~· nhe kudivaram 
into anything l@SS than an ahenetiou of it. A trustee 
therefore cannot convey a valid title to the transferee 
and therefore article t 34 does not apply to a suit for 
the recovery of the temple property improperly alienated 
by the trustee .. 'l'he case in 8nbli11y11n Pandaram ... v . 
tlfohammnd L'rfustha11lir1 .l1a;·11c0yar(l).has .no application 
to the. present case. T n that. case the property was 
vested in the trustees and it. w as sold in execution of 
a decre8. It was held that the suit was barred by 
articla 1441. In that cass it wa~ distinctly found that 
the property was vested in the person against whom 
L~he decree was obtained and the property being vested 
i1'l him he could by transfer give a title to. the vendee 
a.nd if the trans~ction is not set aside within 12 years 
t'~3e vendee getS'.,'.l good title. 'I'hs case in J(uppus·wami 
Mudaliar v. Samia Pillai(2) does not touch the point 
uno1er discusslon: There, the holder of a religious office ,~ 

@ 
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(2) {19l9) I.(,.R,, 87 Oale., 885. (l) (1910) I.L.R., .23 M ed., :m. 

'l'heir Lordships observed at p~ge 27g, 
'~ There is no proof of any custom in this case, and conse­ 

quently these deeds of sale are void and did not. give any title 
to the purchasers. The title remained in Chockalinga and 
Nataraja and the possession which was taken by the purchaser 
was at! verse to them. . . . " 

"Thei~· Lordships are of opinion that there is no distinc­ 
tion between the office and the property 0£ the endowment .. 
The one is attached to the other, but if there is, article 144 of 
the same sc'bedu1e \s appHcable to the property. Tliat bars t.he 
suit after 12 years' adverse possession." 

RA:11A was Q.i$missed born the office, but he continued to be in 
REDDY • . 

v. possesaion of the property formore than 12. years after 
·~~sAx. his dismissal and a suit by the successor Wl\S held to be 
DEV.\OOSB J. . ,J; . '..d . h d ' barreds The property was veste in t e person an ~ . 

he h~lfl the office for the time beia~ and when he was 
dismissed from the office his possession became adverse 
to hi~ successor and the successor not having sued 
wit,hint12 years his suit was barred. 

There W('.}1·e a few cases which may be said to support 
the contention of Mr. Ramachandra Ayyar that. au 
invalid alienation of trust property should :be set aside 
within J 2 years, and, if not so set aside, the vendee 
under the in valid sale gets a good title. The decision 
in rina?ui Saimbamda Pandara Sarmadhi v. ': VBfo Pa1~da­ 
ranb( 1) and Dnmodar Das v. Lakha» D£i8( J) ,supports this 
view. In Gnama ~a.!_ida Pandara Scinnadhi v. Velu 
Pandarain(.l), the hereditary managers of the property 
with which a religious foundation was endowed had 
purported to sell and assign the management and lands 
of the sndowrneut to the representative of another 
institution. It was held that the possession delivered 
to the purchaser was adverse to the vendors, and after 
12 yM.r~, the aneeessor of thg vendor eouh] not recover 
possession of the property conveyed. ', 
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(1) (1910) I.L.R ... 37 Cale., 8S5. . (2) (1921) l.L.R., 44 Mad., 63i (P.C,), 
·I' (8) (1000) I,L.R., 23 Mad., 277, 

-· ·- ·~ . 

In Damodar Da~ r. Llflohai11 Das(l), the Privy Couijoil aR:oX:r 
held that where} two chelas divided two institutions and ,,, 

ftANGADASAN, 

the property among themselves one chela could not 
S ' 0F:VA!'I0881 J, 

recoves the property on the death of the other. ir · 
ARTHUR. Wn.so», who delivered the judgment. of their 
Lordships, observed at page 894-, . 

"It follows from this that the learned Judges were further 
right in holding that from the date of the -~hrarna'f11a . the 
possession of the junior chela, by virtue of the· terms of· that 
ekr17;rnam1.i was adverse, to· the right of the idol and of the 
senior 'chela, ai. representing that idol, and tha.t thereforl:l t.he 
previous suit. waR barred by limitat ion," ·. 

There is no discussion in Vi.dya Varuihi 'I'liirtha.-.:1(,ami 
v. Ba.lwncarni Ay[;a·r(2) of the decisions in Gnanu, 
Sam'/Ja:nda, Pandara Sannadhi v. Velu Pun(lamm(3) and 
in Damodara Da« v. Lekha?}i Da.(1(.1 ). .In view of their 
Lordships' .decision in Sri Vi-lya Va1·uthi Thirthusicami 
v. Balueuxuni Ayyar(2), the deci~ i.n the former cases 
cannot be considered to be good law. The principle 
undsrljing theso decisions seems to be thie ; that W:h@ro 
the trustee of· -a religious institution who is only a 
manager for the time being, alienates any property 
belonging to the trust, he cannot give a valid 'title 
to the alienee} for he himself has no interest in the 
property and i.lie alienee can only get what. the manager 
himself posaesses, namely, of being in possession of the 
property. T~· principle of adverse possession would 

<> 
apply. to cases;,~where a person who could assert his .title 
does not ass@ii bis titls within tho period fixed by 
article 144 .of the Limitation Act. Jn the case of a 
minor whose.'rtoperty has been improperly alienated by 
the guardian ~e has the right of suit within three years 
after his attai4.ing majority. The legal fiction is· that 
an idol is a mi;bor for all time and it has to be under 
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J;~~~ perpetual tutelage aud that being so, it cannot be said 
RA:;a:~AsA.N. that the idol can ever acquire majoritj', and a person 
0 . - who acquires title from a trustee of u temple cannot 1n AnOAR, .T. 

acquire any title adverse to the idol, for the idol is an 
infant. for' all time and the succeeding truster- could 
t·ec6wr t.h~ p1•oi,lwt..Y fop the. idoJ at any tims. Though 
t.11e Janguagf' has bt>Ari loosely lll'lecl as if the trustee 
occupies a position similar to that.of the karuavun of a 
Malahn.r tarwad, or the mauaging member of :1 joint 
Hindu farnily, or the guardian of :l. rniuor, _\'et, his 
position ii;; different from that of any of these. lt. is 
contended by Mr. Rarnachandra Ayyar that a trustee 
can alienate the property for certain }!urposes. In 
order to preserve the trust or with the sauction of the 
Gonr] he 00\lhl ~li~T.li\~\r' th~ propert}', but ~~ch alienation 
is under exceptional circumstances. But where he 
purports to convey th~~ to the property which i!:I 
vested in him the vendee cannot be said to derive title 
from a man who could never give a good title to him. 
ff the vendee buys knowing that the trustee has no right 
to convey title to the property which is vested in the 
idol, he cannot set Up article 144 in answer to a suit by 
the trustee fo11 the r=covery of the property. His 
lJ09999Bfon i~ that Of thB trustee and n trn~tee'11 pOB5eB· 
sion can never be adverse to the idol. No doubt if a 
person takes possession of the immovable property 
belonging ·to a temple and keep~ the trustee nud the 
persons connected with the temple out of possession 
and is able to assert, such possession adversely to the 
trust for over 12 years, he could acquire a valid t.itle 
under section 28 of the Limitation Act, But where 
sach person acquires possession from the manager, his 
possession can only be with the consent of the trustee 
for the time beinS' and therefore his possession can 
never become adverse to the temple, The observation 
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(2) (192:i) 21 L.W, 250. 
( 4) (l922) 87 I.O., 401. 

(t) {1923) t'7 1 •• w., s21 (529). 
(3) (1925) 49 :M.L.J .. 6¥). 

of one of us. in Jagva }(,ao.Baltadwr Gos-u v. G?ha1· Bibi(l ), ~;:;Y 
appI·y to the present CM~; ' .· R "· 

• · . , ANGAD.&BAll'. 

ci If the pro11P.rtles are trust properti11~, MiJ· ~~fBOTl nlniU\i!ig - 
from a trustee cannot acquire a prescriptive title against .the Dzvaooaa, J. 
trust. Whether the document is valid or invalid; it would .not 
give a 1·ight to anybody claiming under that document to pre· 
-cribe for a. titl.e against the ~l'Ust ." 

MADHAVAN NAY.Hi, .T., held similarly jn Lakslimi'.­ 
uarasfaua. Kitllu1·aya, v. Rajam.ma(2). In·~ recent case 
in Go'Vind11, Roui v. Ohinnatharnbi Pillai(B). PHILLIPS, 

J., held that a permaneut lessee could not set up ;the 
bar 0£ lhnltatlon in a suH lor recovery of possession of 
the property by the tru:s!ee. He held that article 134 
did not apply to that case. A~ regards the contention 
that'article 144: applied, the learned Judgeobserved :- 

"This contention was negarived by their Lordships on tho 
ground that the ielol has uo power to bring a suit except through 
the trustee and cb0nsequently there ~~no question of the 
suit being barr~~)1uless it could not have been brought a-t an 
earlier date." :f 

R~litinc~ i11;·~.pl~QeQ Q}JOn R«1wrup Gfr v. l1M C'llau1I 
Ma.1·wa·ri( 4). .l~ that case the Patna High Court held 
that the alien~t):on by the Mahant did not 'give a good 
title to the ali~pe8, unless it is proved that the ali~ua­ 
t.ion was one ·~hich' could bind the institutiou. Iu tho ... 
course of the .h\dgwent., DAs, J ., observed t-e- 

"In t,ny opinion the true rule is this ; where the pruper,ty i11 
vested in the juridical person as it was in Dauiodar Das's .cas« 
(37 Calcutta, 88€1) and the Ma.ba.nt ill only the representative 
and manager of the idol, the ao] of alienation is a direct cbal­ 
lenge upon the title of the idol; and the idol, or the manager of 
the idol on behalf of the idol, must bring the suit within .12 
years lrolll the date 0£ the a.lienaHon. But where the thte'Is in 
the Mahant or the Shebait, as it was in the two 'other cases to 
which I have referred, tbe apt oi alienation is not a challenge 
upon the title of the idol, though the property may be endowed 
property in the sense that its income has to be appropriated to 
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(2) (1021) I.L.R., 44 ~lad., 831 (P.O.). (1 > (l922} e,7 r.o., 401. 
I 

K.R.. 

R.uu the purposes 0£ the endowment, and there is no adverse posaes- 
Bi:onY ,,. sion RO long as the person making the alienation., is alive ; and 

RANGADAsAN, the possession of the defendant becomes adverse to the plaint.iffs 
Di:vA~s J. only when a new title has come into existence capable of main- 

, taining the suit and which has not approved of or aoquiesced iu 
the alienation ." 

With due re~pect to the learned Judge, I am unable 
to follow bis reasoning as regards the property vesting 
in an idol. Where a. manager alienates property belong­ 
ing to an idol, his act cannot be said to be' a challenge 
on the title of the idol. When the idol 'is incapable 
of asserting it.s will except throngh its manager, pow 
can it be said that the manager's act is a challenge Ol1 
its title? An idol, as I have already observed, being 
under perpetual tutelage can never assert .its will and 
therefore the manager or the trustee who' alienates its 
property cannot. by his act be said to challenge the title 
of the idol. He migh~ well set up his own title . • ..... 
against the idol. Can any express trustee. or manager 
of a temple set up his own title against the trust or the 
temple ? If the manager cannot, set up an adverse 
title to the ·property vested in the 'idol: can.he by his act 
allow a person who derives title from him to assert a 
t,itle which ho himself could not assert against the 
idol. The case of Ramrup Girv. Lalchand. J.Warwari(l), 
is against the principle of the decision in Sri Vidya. 
Var·uthi Thirthaswa,-nii v, Balusuiami Ayya1·(2)1 and there- 
fore l.t cannot be rE>Hed upon in support 0£ the argument 
for the appella~t. 

In the result the appeal fails and is dismissed with 
costs of first respondent. 

WALLER, J. w .ALLER, 'J,....;,--J agree. 
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. ~~ 
The Judgment of the Courtiwas delivered by 

MAUK, J.:- The facts gf this case are very simple. OneKhetsl Tilloo was a Hindu 
residing in Bombay. He c~('fle to Muttra and ultlrnatelv settled there. He had a private 
deity and before he died .h;e executed a will dated 25-10-1909, by which he dedicated 
a11 his properties ~Q th~ d~fty, The deity is known as Charnarvind Sri Thakur Gokuleshji 
Maharaj and is installed Jri~the house situate in Golpara at f-:1uttra. In accordance with 
the terms of this will one ~t. Saraswati Bai, who was no relation of Khetsi Tilloo and, 
as a matter of fact, beloriged to a different caste/ was appointed the manager and 
mutwalli after him. On her; death, one Chaturbhuj son of Dongersi, who was the wife's 
sister's son of Khetsi Tilloo, was to be the mutwalli. Khetsi Tilloo did not nominate any 
one as mutwalli after Chaturbhuj. He, however, appointed four persons as managers or 
supervisors and gave them the right to nominate a mutwall! after the death of the two 
persons nominated by him. The will further provided that the four persons nominated 
by him or their survivor .had the right to appoint a successor to .anv of them. It is 
admitted that the four supervisors are all dead and that they took no interest in the 
deity or in Its management, nor did they appoint any one as their successor. It is 
further the common case of the parties that Chaturbhuj Doongarsee predeceased Mt. 
Saraswati. · 

2. Khetsl Tilloo died on 27-8~1914. on his death, Mt -. Saraswati became the 
mutwalli and, as such, was in possession of the: property dedtcated to the deity. 
Chaturbhuj died sometime in· the· year 1935 and Mt. Saraswati died in September 
1936. Mt. Saraswati had on 27-2~1936 executed a will under which she appointed 
\1ukhia Tirbhuwan Das, defendant 1 as the rnutwalll. This she must have done as she 
realised that Chaturbhuj being already dead and the four supervisors appointed by the 
founder having all died there was- no one who could appoint the next mutwalli. She 
further nominated five persons as trustees or supervisors and gave them the same 
pQw~r$ es hgd been given to the supervisors appointed by Khetsi ruee. the'! MIY 
difference being that while the will of Khetsi Tllloo was a brief document, Mt. 
Saraswati's was more elaborate and contained clearer directions as to the 
management and sewe, puje. After the death of Mt. Saraswati, Muktlia Tirbhuwan Das, 
defendant 1 took charge of the deity and its sewapuja and took possession of the 
properties at Muttra. Since September 1936 Mukhia Tirbhuwan Das has thus been 
managing the property of the deity at Muttra. 

3. In the trust properties are included houses Nos. 105 and 107 situate in mohalla 

In the HJgh .Court. of Allahabad 
(BEFORE MAt,.lK AND RAGHVBAR DAYAL, JJ.) 

Ooongarsee Syamji Joshi and others ... Plaintiffs Appellants; 
Versus 

Mukhia Tirbhuwan Das and others ... Defendants Respondents. 
· · First Appeal No. 87 of i 942 
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4. The suit was defended on the ,ground that the plaintiffs had no right to bring the 
suit. The defendant also alleged that he had been ,duly appointed the mutwalli and 
that he was not bound by the decree of the Bombay Court to which he was no party 
and which was further alleged to be a collusive decree. Defendants 2 to S were the 
supervisors nominated by Mt. Saraswati and it does not appear that they filed any 
written statement or took any interest in the suit: Defendant 6, Bhikhimal Saraf, (who 
on the death of Ram Das defendant became defendant 5), was in possession of certain 

,'!ovables belonging to the deity and was, therefore, impleaded. He too does not 
_,appear to have put in any appearance. 

s. The lower Court framed nine .Issues. It held that Mt. Saraswati had no right to 
appoint her successor and the defendant was, therefore, not ·a duly appointed 
mutwalli, but he was in tact, in possession, of the property and was the de facto 
manager of the deity. As regards the plaintiffs, the lower Col.I rt held that plaintiffs 1 to 
3 had no right to bring the suit and that the defendant was n:Ot bound by the decree of 
the Bombay High Court W,hich the lower Court held was also collusive. The result, 
therefore, was that the plaintlffs' sult was dismissed with costs. 

6. The plaintiffs have fi~d this appeal. On behalf of the plaintiffs, learned counsel 
for tn~ a!'~!llaM~. hM ur~ed two points, Hls allecetlcns are flrstly that the dtetv is 
himself a oartv to the sulf throuah a next friend and the oosition of a deitv beina 

~f. 
i,! 

"' 

next friend of the deity against Velabai for possession of the properties belonging to 
the diety and for the preparation of a scheme. Tf'le suit was compromised and a 
compromise decree was prepared on 6th August, 1937 under which Dongarsee 
Shyamji Jhosi, Gordhan Das Vallabh Das Dayal and Velabai were eppolnted managers 
and trustees of the properties of the deity. It is on the strength of this consent decree 
of the Bombay High Court that the present suit was filed. ~n the plaint the plaintiffs 
claimed that defendant 1 was not a validly appointed mutwalli of the deity and was 
not entitled to attend to or carry.on the worship. Possession of the house in Muttra was 
claimed and it was prayed, among other prayers, that a; decree in favour of the 
plaintiffs for possession of the house and certain movable properties might be passed 
in their favour. It may be noted here that no allegations were made in the plaint about 
mismanagement of the properties nor was there any charqethat defendant 1 had not 
duly l'@rforrn~d (?) Md look~d after the deity. The plalnt was based simply on the 
allegation that the defendant had no legal right to possession as Mt. Saraswati could 
not appoint her successor and that .the plaintiffs were legally en-titled to bring the suit 
and to eject the defendant and obtatn possession of the property. . ·.• 

...................... - - " - -~;;~ - - . 

Khand Bazar, Qazi street, Bombay. In the will of Khetsi it was provided that 
Chaturbhuj Doonarsee was to realise the rent of these hoyses and pay Rs. 50 per 
month to Mt. Saraswati for the expenses of the Thakurji and ·the rest of the income he 
could utilise for his own purposes. It ls clear from the will of Khetsi that the two 
houses were dedicated to the deity but Chaturbhuj d1,Jring his, lifetime was to remain in 
possession of the two houses and utilise the balance of the income, after payment of 
R~. so for hls owr\ ~ur11os1M. TMt-l\ is no ~roviston for Chatufbhuj'~ wif~ 6r his 
descendants. After the death of Mt, Saraswati, when Mukhia Tirbhuwan Das got into 
possession of the property .of the deity at Muttra and started managing the same, he 
gave notice on 19-10-1936, to Mst. Velabai widow qt chaturbhuj, claiming Rs. 2,500 
from her as the income of the houses. Mt. velabat, it appears, did not send any reply. 
On 1-7-1937 plaintiff 1 oocncarsee Shyamji Joshi of Bombay, filed a suit in the 
Bombay High Court as the · , 
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interest of the foundation or the deity, as the case may be, The cases r~liad 01'1 by 
learned counsel where a sebait transferred property be-longing to the deity and a 
stranger was allowed to file a suit as next friend can be distinguished on that ground. 

s. Learned counsel has relied on the case in A.I.R. 1915 Cal. 3761• In that case an 
application was filed by Sm. Karunqmoyee Dassi who wanted to be appointed the next 

__ .Jiend of the plaintiff deity Thakuranl Sri Sri Annapurna: Debi with the object of 
continuing the suit in the name of the idol for the setting aside of certain transfers of 
the debutter property made by the sebait. The argument was that ordinarily the 
proper person to sue on behalf .of an idol was the sebelt and that in certain 
circumstances it may be that, somebody else could be appotnted to look after the 
interests of an idol in a suit. It was held by Sen J.: 

"It is obvious that clrcumstances may WE!ll ~~•~a whl!n' It would be Impossible to 
expect any of the sebalts to institute a suit; for instance, all the sebaits may be 
misappropriating debutter property and secularizing it; the idol may be despoiled 
by all the sebaits acting in concert. In such a case, it is hot possible to expect any 
of the sebalts to institute· a suit to protect the property of the idol. In those 
circumstances what is to haonen? It seems to me that the onlv course ooen would 

Page: 378 

exactly the same as that of a minor, any one could file a suit bs the next friend ofthe 
diety and if the lower Courthad considered that another person should be appointed 
as the next friend the Court shbuld have made the appointment, but no such objection 
havin9 been taken it must be now accepted that plaintiffs 1 t() 3 could ac~ as the next 
friends of the deity and the deity being the owner ofth~ ~rOD!rty the sult was bound 
to be decreed. His next argument. is that the dec·ree of the Bombay High Court 
preparing the scheme of rr}anagement is binding on: all, and though the defendants 
were no parties to the same, their only remedy was to go t~ the Bombay High Court 
and to ask that Court to ~di'fy the scheme if they could sattsfv that Court that the 
scheme was not in the bes~ interest of the deity and that the defendant could not in 
this case ask the Court to go behind that decree and to hold that plaintiffs 1 to 3 were 
not the properly appointed .t~ustees of the property atMuttra." 

7, Th~ fir~t arqurnent of;~earned counsel is that any one 9:!n file a suit as the next 
friend of the deity and that,! to such a suit the provisions of O. 3~ of the CPC thou al-\ 
strictly not applicable, shouJd be applied so that the decree could be passed in favour 
o(_~e deity and all that the·;courts need see is whether the person purporting to act as 
the next friend has any irit~rest adverse to the minor and in case the Court is of the 
opinion that the person purporting to act as the next friend is~ not a proper person, the 
Court may appoint some· one else. Learned counsel has further developed this 
argument by urging that tt)~ dei~y was a plaintiff to the suit as plaintiff 4 and that the 
suit was brought on behalf of the deity by plalntfffs 1 to 3 -as the next friends. The 
defendants, if they had any such objection, should have urged in the Court below that 
plaintiffs 1 to 3 had some. interest adverse to the deity, and in that case the Court 
mi~ht have appointed another next friend on the analogy of O. 32 and the rules in ~hat 
order framed by this Court, - That the defendants never. having t~k~l"t MY suen. 
objection in the Court below it must be held that no objection could be taken to 
plaintiffs 1 to 3 acting as next friends of the idol. The analogy of a deity being treated 
as a minor is a very imperfect analogy and we cannot carry it far enouqh to make o. 
32 of the CPC applicable. In cases where the sebaits of a temple have done something 
which is obviously adverse to the interest of the institution It may be that the Courts 
would allow a disinterested thlrd party to file a suit, but such suits must be filed in the 
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be for some person to come forward and institute a suit .as the next friend of the 
idol. The matter would first come up before the Court by a.sult being instituted by a 
person claiming to be next friend of the idol. It would be permissible for the 
defendants thereafter to come up before the court and contest the fitness of the 
next friend to act as such. The Court would then investigate the matter and decide 
upon the suitability of the persons instituting the suit to aGt: as next friend." 
9. Learned counsel strongly relied on these observetlons, but, to our mind, those 

observations must be re~tri~ed tQ ~ ~yi~ of the nature beforethat Court where the suit 
was brought obviously in the interest of the deity to protect it from its sebaits who 
were trying to misappropriate the debutter property, the reason being that in a case of 
that kind the only way the Court could give relief to the deity was by holding that the 
action of the sebaits was illegal and was not binding en the deity. 

10. Learned counsel has also referred to certain, observations of a Bench of the 
Calcutta High Court in A.I.R. 1945 Cal. 2682• The facts of that case were that there 
was a suit filed by a Hindu deity Sri Sri Iswar Sridhar Jleu Thakur for the recovery of 
5:_.:,sie money lent, and the question, that erose in that case -was who was the proper 
person entitled to represent the deity in that suit. Tushar Ranjan claimed to represent 
the deity as one of the plaintiffs {plaintiff 2), the suit being constituted as one by the 
deity represented by its sebaits. Plaintiff 1 was Nlrmal who w~s also one of the sebaits. 
The other sebait Harimohan was impleaded as a pro forma defendant. The trlal eourt: 
at first held that the loan was not due to the deity, but the advance was made by 
Harimohan out of his private funds .and dismissed the suit. There was an appeal in the 
Calcutta High Court which was allowed and the case: was remanded. After the remand 
none of the plaintlff-sebaits appeared and the pleader informed the Court that he had 
no instructions to proceed with the case. The result was that the suit was dismissed 
for default. It was at this stage that Jyoti Prasad appeared on the scene and claimed 
that he had been appointed sebait under a document executed by Harimohan who was 
one of the sebaits and he filed an application for restoration of the suit on the 
allegation that the other sebaits had entered into a collusive arrangement with the 
gi;btor~ gt th~ ~xp~nl?~ of the deity and the 'questlon, therefore, arose whether Jyoti 
Prasad could continue the proceedings. Various points were raised in the case, one of 
the points being whether the suit must be deemed to be a suit by the deity or by the 
sebait. It was argued that if it was a suit by the sebatt then Jyoti Prasad's application 
to continue the suit must be deemed to be barred by limitation under Section 22(1) of 
the Limitation Act. The main discussion in the case centred round the point whether 
the right to sue vested in the deltv or in its sebalts, as it was held that Jyoti Prasad 
was also a duly appointed sebait. The case is not very helpful for the decision of the 
point whether a third party can· or cannot file a sutt as next friend, but even in that 
case Joyti Prasad was allowed to continue the suit on the finding that the sebaits who 
had originally filed the suit' had colluded with the defendants and had done something 
which was prejudicial to the interest of the deity. The decision of this Court in 45 ALL. 

-, \193 by Ryves and Daniel JJ: is also to the same effect .. That was a suit for the 
recovery of property wro.nsi, fully elleneted by the sebalt and It was held that the suit 
by a disinterested persoef· connected with the idol acting as its next friend was 
maintainable. :.~ · 

11. ln the case before u~ there are no allegations that it is in the interest of plaintiff 
4, the deity, that the defejidant should be removed ,and plaintiffs 1 to 3 put in charge 
of its property, nor are there allegations of any waste or mismanagement. There are no 
allegations in the plaint tti~t defendant 1 is not a fit person to look after the deity or 
that he is not looking after the deity and its property properly. Neither the defendant 
nor plaintiffs 1 to 3 ~ 
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can claim to be the proper.1Y. appointed sebaits of the deity and Saraswatl Bai, who was 
the last sebalt, was as gr~at a well wisher of the deity as plaintiffs 1 to 3 and it cannot 
be said that when she selected defendant 1 and put him fn charge, though strictly 
speaking she may not hav~had the legal authority, she did not act In the best interest 
of the deity. The result offaccepting the argument of learned counsel would be that 
any person can constitute hirnselt as the next friend of a deity and file a suit in the 
name of the deity for possession of the property by the dtspossesston of a de recte 
sebait who may be managing the property and looking; after the deity to the 
satisfaction of everybody and get hold of the property in the: name of the idol till such 
time as he is dispossessed· again by somebody else. We are not prepared to hold that 
such is the law that any third person can constitute himself as next friend and file a 
suit and claim an absolute riokt to f)OMession Of the property Simply because h@ has. 
ftJ..?.d the suit in the name of the deity. 

12. Learned counsel for· the respondent has placed great) reliance on a decision of 
their Lordships of the Judicial Committee in 32 Cal. 1294• In' that case their Lordships 
dealing with the respective rights of an idol and its sebait held that though the idol 
was the owner of the property the .sebatt had the right of management, and dealing 
with the question of limitation whether a suit brought by a sebelt who was a minor on 
the date when the cause of action arose and who brouqht the suit within 3 years after 
attaining majority was within time, their Lordships observed: 

"But assuming the religious dedication to have been of the strictest character, it 
still remains that the possession and management of the dedicated property 
belong~ tQ tti~ $~t;l9it 9nQ this carries with it the ri9ht t~· brin~ whatever suits are 
necessary for the protection of the property. Every such ri'ght of suit is vested in the 
sebait, not in the idol. And in· the present case the right to sue accrued to the 
plaintiff when he was under age ..... " 
13. Learned counsel for the respondent has urged that the idol has no right of suit 

and the right vests only in the sebait. The point was fully considered by Nasim Ali and 
Biswas JJ. in A.LR. 1945 Cal. 2~82 and by Nasim Ali and PaDJ. in A.I.R. (1941) 2 Cal. 
4775• In the latter case Nasim All J. pointed out the similarity and the difference 
between a minor and a Hindu idol. In every suit the questlori arises whether the suit is 
brought in the enforcement of the right which vests in the "plaintiff who has filed the 
suit, and in a case where a sebett has filed a suit for the enforcement of his own rights 
there can be no doubt thath~ i! Mtitl!d to maintain th@ suit in his own name. An idol, 
though it is a juristic person, is in Charge of its sebait who,.for all practical purposes, 
represents it. But there may be cases where the rigf1t of thesebalt and the right of the 
idol are at conflict and in such a case it may be that the idol may bring e suit for the 

_ ;indication of its rights through a disinterested third party as Its next friend. We do 
not think we can accept the contentton of learned counsel for the respondent that an 
idol has no right of suit at all, though we agree with him that a suit in the name of the 
idol can be filed only in the interest of the idol and not with the object of getting hold 
of its property by the person purporting to act as next friend. 

14. Learned counsel for the respondents has also relied on a decision of the 
Calcutta High Court in A.LR. 1937 Cal. 5596 where in a cese of a private debutter it 
was held that a third party, who was not a rn~Mb!I' of tM family, l'\a" no rai~ht of !!:Uit 
and that such right was possessed only by a de jure manager or by a de facto 
manager who was in possession of the property and was exercising the right in the 
interest of the idol. His contention is that this is a case of a private debutter and the 
deity and its property are in the possession of the defendant who is, therefore, its de 
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has acquired existence as .a juridical personage. A .temple ·.building, therefore, under 
the strict Hindu law is the· property of God and the idol and cannot be the private 
property of an individual or a family or a section of the public. The property dedicated 
to an idol in an ideal sense· vests in the. deity, though no Hindu professes to give the 
property to God. He only dedicates it to the worship: of God and under the strict Hindu 
law the King, who is the servant and the protector of the deity, is the custodian of the 
property: s~e, 37 Cal. 1281. at p. 15;3. 

16. In 62 I.A. 2458 a Ci!Se in which the question of the (ocation of the private idol 
was in suit, their Lordshlpsof the Judicial Committee observed: 

"rt must be remembered' in rlegard to thi~ bran~h of ~hl! law that the duties of 
piety from the 'time of:°'.fconsecration of the idol are duties to something existing 
which, though symboli~jng the Divinity, has in the eye1'. of the law a status as a 
separate persona." ~. · 
17. ·At page 255 of th~·.)iame report their Lordships refused to give countenance to 

the argument that the ict~s or images which Mutty Lal had set up were his personal 
property and that he had. !.~ft them absolutely to Jadu Lal and Jadu Lal might, if he had 
so pleased, have thrown. ttiem into the river. Again at page, 259, their Lordships have 
observed: ·~ 

"An argument whidi would.' reduce a fC]mily idol to the position of a mere 
movable chattel is one to which the Board can give no support. They think that such 
an argument is neither In accord with a true conception of the authorities, nor with 
principles." ·1· ·' i . 

18. In that case, though the temple was a private temple, their Lordships held that 
the will of the idol in regard to location must be respected 'and sent the case back to 
the High . Court of Calcutta with a direction that the idol should appear by a 
disinterested next friend appointed by the High Court, so that the wishes of the idol 
may also be ascertained by the Court with respect to its locatton. 

19. To our mind, the only difference between a private' and public temple is that 
while in a private temple the public at large have no ri~ht to worship or right of 
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facto manager and the plaintiffs' sutt being _, suit for possession merely on the 
strength of the compromise decree of. the Bombay High Court the only point for 
decision in the case is how far the compromise decree of the :Bombay High Court binds 
the deity and the defendant. To our mind, thls contention is. correct, though we must 
say that there is a certain amount of misconception ebout th,,e term "private ldol" and 
"public idol". 

15. There is really no such thing as an idol which is the private property of an 
individual or a family or which belongs to the public. According to Hindu philosophy, 
an idol, when it is installed in e temple is the physical personification of the deity and 
attsr consecration the stone image gets tts soul bre9th@Q int'P it. Before an idol can be 
installed in a temple.« the temple must be dedicated to it end it becomes its private 
property. The books of ritual contain a direction that before; removing the image into 
the temple the building itself should be formally given aw~y to God for whom it is 
intended. The sankalpa, or the formulae of resolve, makes the deity himself the 
recipient of the gift which, as in the case of other g!fts, hasto be made by the donor 
t."' \ling in his hands water, sesamum, the sacred kush gra~s and the like. It is this 
cere, mony which divests the proprtetorshlp of the temple from those who had built It 
and vests it in the image which by, the process of vivification; · 
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right of management of the property of the deity or bf its wqrship. 

21. The compromise also gave:.the defendant and other members of the family of 
Chaturbhuj Doongersey the absolute right to remove the deity from Muttra to Bombay. 
It would appear, therefore, that in this compromise it was assumed that Chaturbhuj 
~oongersey should be treated as the ,ounder and all the rights that the founder or his 
family had were given to the family of chaturbhuj ooonqersev. But as in the case 
before their Lordships in 52 Cal. 8098, the wishes of the idol as regards its tocenon 
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management, they have these rights in a public temple. In both such trusts the rights 
and liabilities of the deity must always be the same. This does not apply to a, case 
where, though the property is dedicated to the idol, there. are further directions as 
regards the income and i!'l such cases people, who are beneficially interested in the 
fund, may have certain independent rights of their own. In the case of a public temple 
the publii; neve g right Qf wors,hip and a right of mapageme~t and they are entitled to 
have their rights properly protected under Section. 92 of the CPC. In the case of a 
private temple the Court would not entertain a suit at the "instance ot a person who 
can have no interest in the temple as he does not belong to-the family of the founder. 
Courts may, in those special cases where the person in charge of a private temple or 
its properties has done something against its interest, allow a member of the public to 
act as the next friend of an ldcl to bring a suit solely in the interest of the idol and for 
the protection of the property, but such a suit cannot be entertained unless it is clear 
that the suit has been filed in the. interest of the idol and for the vindication of its 
rights. We have already held that there are no alleqatlons [n the plaint that this is a 
r it of that nature. The suit is in vindication of the 'riqht of plaintiffs 1 to 3 to be the 
persons ~ntitled ~olely to look "ft~r ~nd m~nyg~ tp~ property of the deity and that 
claim of the ptaintiffs can only be based on the compromise decree of the Bombay 
High Court. 

20. Coming to the decree of the Bombay High Court, we have already mentioned 
the circumstances in which the consent decree was passed by that Court. The suit was 
filed on the original side of the Bombay High Court by Thakur ·Gokleshji Maharaj 
through its friend Ooongersey Shamji Joshi of Bombay against Velabai, widow of 
Chaturbhuj Doongersey. The relief daimed in the plaint, as ;appears from the consent 
decree, was that it be declared that the properties described in Exs. A and B to the 
plaint, that is, the properties in Bombay and Muttra, belonged to the deity and that 
some fit and proper person be appointed to conduct the worship of the plaintiff deity 
with power to take charge of and manage the said properties and lastly that a scheme 
be framed for regulating the worship of the plaintiff and for appointment of successors 
to continue the worship of the plaintiff. Velabai was not interested in the trust or the 
trust properties, she being the widow of Chaturbhuj Doongersey who had predeceased 
Saraswati Bai. Chaturbhuj Doongersey was the wife's sister's son of the founder and it 
cannot" be said, therefore, that he belonged to the. family of the founder. His widow 
was no doubt in wrongful possession of the house property in Bombay, otherwise she 
had no interest. We do not know what interest Doongersey Shamji Joshi had in the 
deity. The case was compromised and ooonqersev Sharrtji Joshi, Velabai and one 
Gordhandas Vallabhdas Dayal, became the managers and trustees under this 
compromise. In the compromise no rights were reserved for the heirs of the founder­ 
we do not know whether there were any - and it was assumed that the right of 
worship was vested In the famlly .of ~haturbhuj r>oongers(:ly. Under the law, as we 
have already said, the family of Chaturbhuj Doongersey had .no such vested 
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were not considered. The compromise decree can~ot have any ~reater sanctity or 
binding effect than the compromise on which it was' based. Jhe compromise between 
the plaintiff and tile defendant of that case could not bind a third party who was not a 
party to the compromise and further the compromise was not such that we can say 
that the interest of the idol was considered by the Court and a proper scheme was 
prepared by It. 

22. ·1n a proper case where all parties interested in a deity or in its management or 
worship are impleaded and the deity itself is represented by a disinterested third 
party, the Court may, after. giving due consideration to the matter, prepare a scheme 
which may be considered to be binding against thi'rd persons not so interested: for 
example, if in the case of a private deity all the persons interested therein are parties 
to a suit, In a scheme p'rel')ar~d by th~ Court, a tru~tee or manaaor so appointed may 
have the right to claim rent from tenants or eject a trespasser or file suits in his own 
name as sebait and the Courts may not allow the defendant to raise the question of 
the propriety of his appointment. As a matter of fact, even; a de facto sebalt's or de 
f;:o.,"'~to mutwalli's right to bri.~g such suits is now well recoqnlsed. In 57 ALL. 1599• their 
Lordships of the Judicial Committee recognised the right of a de facto mahant of a 
math, accepted as such by all persons interested ~nd in possesston of the math, to 
bring a suit for recovery of property from a trespasser for the benefit of the math. The 
right of a de facto sebait or mutwailt has also been recognised In 41 C.W.N'. 18496, 35 
C.W.N. 75s10, 37 ALL {361~, A.LR. 1927 Mac;J. 6912 and other cases. But we cannot hold 
that by a compromise q'ecree of the kind, as in this case, the parties to the 
compromise can assume t.~ right to eject the de facto manager of the deity when he 
was no party to the comp~omi~~. II'\ th~ ~a~t! of a ~uit for a<·gcheme under Section 92 
of the CPC the suit is filedJn a representative capacity and on behalf of the public and, 
as such, the other members of the public; may be bound by the decision. It cannot be 
claimed that the Bombay S!lJit was a representative suit and 'the decree binds anybody 
who was not a party. : .. : 

23. Learned counsel fothhe respondents has urged that ~nly a person interested in 
the endowment, I.e. who:·:belonged to the family bf the founder, could apply for a 
scheme in a private trust.·:t is not necessary for us in this case to consider that point 
as we feel satisfied that the suit filed in the Bombay High Court was not a suit filed in 
the interest of the deity, ·nor was the interest of the deity properly considered, nor was 
it prop@rly represented ln-thet litigation1 In any case, we must hold that the perscn 
who was the de facto manaqer or sebalt at the time when'. that suit was filed was a 
necessary party to that su'it. We, therefore, agree with the decision of the Court below 
that the plaintiffs are not '.entitled to rely on the decision of the Bombay High Court 
and urge that the consent' decree gives them an absolute right of possession and that 
the defendant has no right to challenge their authority. ·· 

24. Learned counsel for the appeltants has urged that the only remedy open to the 
defendant is to go to the sombev High Court to have the, consent decree set aside 
~efore he can challenge the competency 9f the plaintiffs to maintain the suit. 

25. The defendant was no party to that Bombay suit and we do not see why it is 
necessary for him to go to that Court. The lower Court has ::held that the Bombay suit 
was collusive. Learned counsel, has' ur~ed that there was no evidence of any collusion 
and that no such case of collusion or fraud was suggested in the cross-examination of 
the plaintiffs or their witnesses. It is not necessary for us to 'go to the length of holding 
that the suit in the Bombay High Court was filed as a result of any fraud or collusion, 
but there is no doubt that suit was 'filed soon after the defendant had given a notice to 
Velaba1. In that suit the defendant was not impleaded as a party and the suit was 
compromised, the parties to the litigation appointed themselves as managers and 
trustees and gave themselves the right to take charge of the idol's property. Under the 
circumstances we cannot hold that the decree of the Bombav Hiah Court aives the 
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Court, or where the cause of acttorinas arisen withih the same limits, and if the cause 
of action has arisen in part within the local limits of the ordinary original jurisdiction of 
the Court, then with the leave of-the Court, or if the defendant at the time of the 
commencement of the suit was 'living or carrying on buslness within those limits. The 
4~.z:.tty in the case before us was in Muttra. The defendant was in charge of its property 
at Muttra and was carrying on the worship of the dEi!ity at Muttra. Any suit against the 
defendant who was the de facto manager either for possession of the property situate 
there or for a scheme could not be filed in the Bombay High court, and we, therefore, 
agree with the contention of learned counsel for the respondent that the Bombay High 
Court had no jurisdiction to entertain the suit for: preparation of a scheme for the 
worship of the idol situate in Muttra. In the result this appeal is dismissed and the 
decree· of the trial Court is affirmed. Plaintiffs 1 'to 3 must pay the costs of the 
defendant-respondents in both. the Courts. 

G.N. 
27. Appeal dismissed. 
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plaintiffs a right to dispossess the defendant who is the de facto shebait and take 
charge· of the deity or its property. 

26. Under Section 120 of the CPC, (Act 5 [VJ of 1906) .ss. 16, 17 and 20 of the 
Code do not apply to a High Court in exercise of its orlqlnal.clvll jurisdiction. Under cl. 
12, Letters Patent, the High Court of Judicature at 6ombay has original civil 
jurisdiction to try suits in cases of immovable property whe.re such property is situate 
within the 6riginal jurisdiction of that 
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The Judgment of the Courfvvas delivered by 

AGARWALA, J. :- This· i~ a plalntlff's' appeal arising out pf a suit for a declaration 
that proceedings in Suits ~"'os. 503 of 1928 and 138 of 1930 and 66 of 1937 do not 
bind the plaintiff and that the plaintiff may be awerded possession over the property in 
dispute. The plaintiff is ·~i:t idol Sri Thakur Mukundji Maha[aJ, installed in a temple, 
situate in mohalla Bengali ~hat in the city of Mathura. l 

2. The idol sues throug~ ·its next friend Surra Chau be who claims to be its Manager. 
The defendant is one Goswami Purshottam Lalji who is the purchaser at auction of half 
of the temple in which the plaintiff idol is installed. The property in dispute is this half 
portion of the temple which has been taken possession of by the defendant ir"I the 
following circumstances. The plaintiff idol was under the Shebaitship of one Mahant 
Bhagwat Das who was a follower of the Vaishnavite Ramanandi Sampradaya. Earlier 
history of the Shebaits of the idol is not known. sut it is; common ground that the 
Shebaits had been Bairagis, that isto say, Vaishnavites who had renounced the world. 
Mahant 6hagwat Das made a will on 11-9-1922, which was duly registered and by 
which he nominated Narsingh Das to succeed him as Mahant and appointed five 
trustees to look after the maM~M'U!r\t of th~ idol's l'rODerti~s. 

3. Bhagwat Das died in 1923 and Narsingh Das, as provided in the will, became the 
Manager of the temple and its property. Narsingh Das borrowed a sum of Rs. 380/­ 
under a promissory note executed by him from one M,athura Dass Thackersay, 
belonging to Ballabhkul Sampradaya. It was mentioned in the promissory note that 

_the amount, was needed for the purpose of ragbhog expenses of the idol. 
4. Nar Singh Das died some time in the beginning of 1928 and thereafter Mathura 

Dass Thackersay brought a suit upon his promissory note, being Suit No. 503 of 1928 
against the idol Sri Thakur Mukund Ji Maharaj under the gµardianship of one Kanhaiya 
Lal, alleged to be a disciple of Narsingh Das deceased. To this suit three other persons 
were impleadec;I as defendants; namelv, Kanhaiya Lal personally, Sukhbasi, brother of 
Narsingh Das and Narain D~s, the excluded rnele, . 

5. Narain Das was, however, later on exempted from the suit which was not 
defended by any other defendant, and Mathura Das Thackersav obtained an ex parte 
decree. on 1-12-1928 against the idol under the guardianship 9f Kanhaiya Lal and 
Kanhaiya Lal and Sukhbasi for Rs. 428/- and Rs. 48/7/6 as costs. It may be noted that 
the trustees were no party to 'this suit. In the plaint it was stated that Narsingh Das 

·~ . -- - .. - - .. - - . - - - - -~ ,,. ---- - .. ·----- -~- -- .. - - .. 
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and impleaded himself as plaintiff 2 as against Sukhbas1 and Kanhaiya Lal. The 
trustees were also impleaded in the suit, three as co-platntttfs and two as pro forma 
defendants. 

9. In the suit Narain Das claimed to be the Mahant of the idol and alleged that he 
was entitled to the management of the temple and prayed that Sukhbasi Lal and 
Kanhaiya Lal be restrained from entering into the temple and interfering with the 
plaintiff's worship and management of the same. It was alleged in the plaint that Nar 
Singh Das had in his life time appointed Narain Das as his successor. 

10. The trial Court dismissed the suit. There was an appeal and the appeal was 
allowed and the suit decreed and an injunction issued against Sukhbasi Lal and 
Kanhaiya Lal restraining them from Interfering with the management of the idol and 
its properties by Narain.Das. Kanhajya Lal came to this Court in second appeal, but the 
appeal was dismissed. , 

11. It was held by this Court that there was no legal successor to the Shebaitship 
on the demise of Narsingh Das, that the five trustees of the temple permitted Narain 
Das to come back and take up the .posttlon of Shebait for the maintenance of worship 

,Qf the idol and that in these circumstances Narain Das was entitled to represent the 
'\~DI and the defendants had no right of management of the idol's properties. Thus it 
was conclusively decided <is between the idol and Narain Das on the one hand and 
Sukhbasi Lal and Kanhaiya Lal on ·the other that Sukhbasi·:and Kanhaiya Lal did not 
represent the idol at all anp that Narain Das was a de facto manager of the idol. 

12. After the purchase- of one. half of the temple building at auction sale, the 
defendant-respondent GoSV.Vanii Purshottam Lalji filed a suit Jn 1930 for partition of his 
half share of the temple, Jhe defendants to the suit were Thakur Mukund Ji Maharaj 
(the idol), presumably un~r the guardianship of Kanhayalaland Sukhbasi. Narain Das 
was not impleaded in the \uit in any form nor were .. the trustees. A preliminary decree 
was passed on 23-7-1930. and actual possession over the half share was taken by the 
defendant respondent on:i~.;.12-1936. 

,, :, 
~ 
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having died "there was a dispute as to the succession to :the Mahantship between 
Kanhaiya Lal, Sukhbasi and Narain Oas" and that for that reason all three of them had 
been impleaded in the suit. 

6. Narain Das filed an appflcatlon for setting aside the ex parte decree on 30-5- 
1929 alleging that he was the Manager and rnutwalli of the idol after the death of 
Narsingh Das, that Kanhaiya Lal or Sukhbasi had nothing to do with the management, 
that fraudulently he had been exempted from the suit and an ex parte decree had 
been obtained against the idol and that the idol wiH suffer irreparable loss if the ex 
parte decree was not set aside. This application was dlsrnlssed but It does not appear 
on what grounds as the judgment is not on the record, . 

7. Thereafter in 1929 Mathura Dass Thackersay put his decree in execution and had 
one half of the temple's building attached and sold at auction. The sale was held in 
favour of the defendant Goswami Purshottam Lalji Maharaj. f'.'or what sum the sale was 
held is also not known as the sale certificate is not on the record. But it appears that 
some amount which is, according to the plaintiff a sum of Rs-. 1,600/- was still lying in c:· urt as the property of the judgment-debtor after satisfying the decretal amount in 

'• j 
full. 

8. Narain Das brought a suit (No •. · 222 of 1929) on behalf of the idol through himself 
'1$ it~ mM~gfir 
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13. On 10-2-1931 Narai'i1 Das handed over the manaqement of the temple to Surra 
Chaube through whom the present suit has been brought by the idol under a written 
document Ex. 14, and accE>rding to. Surra Chaube he has been managing the temple 
si nee then. . . •. . 

14. One Ramanuj Das ~lleging himself to be the chela of Narsingh Das brought a 
Suit No. 176 of 1937 against the defendant respondent fpr a declaration that the 
decree obtained by him ~as not. binding on the idol. Th~ suit was filed in. forma 
pauperis but the applicat.i~ to sue in forma pauperis wasdlsmlssed on the ground 
that Ramanuj was not a p.a~per. ,. · 

15. The present suit w.a~ instituted by the idol through Surra Chaube on 26-5-1942 
within 12 years of the ·diite of the delivery of possession over the half share in 
execution of decree in Suit"'o. 1'38 of 1930 for partition. 

16. The plaintiffs cas& was that after the death of N,arsingh Das, Narain Das 
become the actual Mahant and that he left the manaqernent in the hands of Surra 
Chaube who had been slnce t:hen managing th~ affair! Of ~th@ !'laintiff idol and that 
f~':rain Oas had died and -Surra Chaube being the actual trustee and manager of the 
temple was competent to sue on behalf of the idol. · 

17. According to the plaintiff, the decrees in Suits Nos.; 503 of 1928 and 138 of 
1930 and the proceedings·taken therein were collusive and fraudulent and not binding 
on him, and he is entitled to get possession over the property in dispute. According to 
him, the promissory note executed by Narsingh Das was fictitious and without 
consideration and without any legal necessity, and Naralni Das who was the actual 
Mahant had no knowledge of the decree in the partition suit, and the idol was not 
properly represented in that suit. ~ 

18. The defence to the suit was that Narsingh Das did borrow the amount for which 
he executed, a promiss6rY MM, that tt'I! ~romi!!Ory Mt~ was for l~gal rlecessity, that 
the decrees in Suits Nos. 503 of 1928 and 138 of 1930 and the proceedings taken 
thereunder were binding on the plaintiff, that the plaintiff was duly represented in 
those proceedings, that there was no collusion or fraud and-the plaintiff could not sue 
through Surra Chaube who was a stranger and not In charge of the management, that 
the suit was barred by time and that it was also barred by Section 11 of the CPC. The 
Court below framed the following issues: 

(1) Whether Surra Chaube has the right to file this suit for the plaintiff Thakur Ji? 
(2) Whether in Suits Nos. 503 of 1928 and 13,8 of 1930 of Munsif Mathura the 

plaintiff deity was properly represented? 
Was decree No. 503 of 1928 collustvelv obtained for a fictitious debt? 

(3) Is the claim barred by Section 41 of the Transfer of Property Act?, 
(4) Is the claim-time barred? 
(5) To what relief is plaintiff entitled?" 
19• The Court came to the conclusion that after the death of Narsingh Das, Narain 

-.~}as was a de facto Shebait and that when he left Mctthura for good, he declared that in 
his absence Surra Chaube would carry on the S~wa Puja of the deity, that Surra 
Chaube had been paying water tax and was in possession of the property and 
performing the Sewa Puja and that therefore he was entitled. to maintain the suit. 

20. It further held that the promissory note was-executed by Narsingh Das for 
consideration and for legal necessity, that the Income from the property could not 
exceed Rs. i4/- Qr ~· 1$/- p~r m~n~~m, that the income from the offerinqs was 
uncertain and that the loan was taken for the expenses of the deity, that after the 
death of Narsingh Das quarrels arose as to the succession to the office of Mahant, that 
there was no de jure Shebait after Narsingh Das, that Sukhbasi and Kanhaiya were 
persons found to be in possession in the litigation started in 1929 and therefore the 
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Thirdly, even if there was legal necessity for the loan, the temple of the idol 
which is inalienable could not be sold in execution of the decree passed on the basis 
of the loan. · 

Fourthly, that the promissory note having been executed by Narsingh Das 
personally, even thQ~Jgh for a necessity of the idol, no decree could be passed 
against the idol on its basis. · 
22. And fifthly, that the suit was not barred by limitation. 
23. After hearing counsel forboth the parties we. have come to the conclusion that 

the decrees passed and the proceedings taken in the aforesaid suits were null and void 
against the plaintiff idol for more reasons than one. 

24. In the first place, we fi,nd that the idol was Mt properly represented in those 
suits. The Court below has found that Narain Das was a de facto Mahant of the plaintiff 
Idol, but in another: part ofthe judgment it has also held that Kanhalya and Sukhbasi 
were in actual possession .of the rnanaqernent of the temple. The finding seems to be 
contradictory. . 

25. ·In Suit No. 222 of l.929 which was hotly congested upto the High Court it was 
held as between the plai.'nti"ff idol and Narain Das on the one hand and Sukhbasi and 
Kanhaiya on the other th~1: Narain. Das was the de facto Mahant of the plaintiff idol, 
entitled to bring a suit on··~ts behalf and that Sukhbasi and Kanhaiya had no right to 
interfere in its managemer;tt. The evidence in the present case also shows that after 

- the death of Narsingh nasjt was Narain Das who was actually managing the properties 
and doing the Sewa Puja··pf the plaintiff idol and that after him it was Surra Chaube 
who has been looking aA::e~)he marl,agement. 

26. In support of the plaintiffs claim we have the statements of Surra Chaube, Harl 
Shanker, Gokal, Gajadhar ~nd Gopi who swear that Sukhbasl and Kanhaiya did not act 
as managers of the plaintiff idol or the properties of the temple and that Narain Das 
was the Mahant after the .death of Narsingh Das. Having examined their statements 
carefully, we find no reason to disbelieve their testimony. 

27. On behalf of the defendant, we have the statements of the defendant himself, 
of Bhikki Ram, Pairokar ofthe defendant, Seti Ram and Bidur. It is admitted by some 
of these witnesses that Narain Da~ worked as olaintiffs Mahant for some time after 

Page: 80 
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plaintiff was properly represented ill Suit No. 503 of 1928 by Kanhaiya Lal who was in 
actual charge of the temple; that i'n Suit N. 138 of 1930 the plaintiff idol was sued 
through Kanhaiya and Sukh basi who were really in possession, that the suit was not 
barred by Section 41 of the Transfer of Property Act, that the suit was barred by 
limitation under Article 95, Limitation Act and that unless and until the decree in Suit 
No. 503 of 1928 was set aside no relief in this suit could be 'granted. In the result the 
suit was dismissed. Against this decree the plainti{f has come up in appeal to this 
Court. The case has been argued with great ability on behalf .of both the parties. 

21. In this Court it has been urged on behalf of the appellant that the decrees 
passed in Suits Nos. ~OJ of l~Ze gnd l~e 9f +9~0 were null and void and not bindinfiJ 
on the plaintiff idol for the following reasons: ; 

Firstly, because the idol was hot properly represented' in the said suits and the 
decrees against-the idol were, therefore, null and void. 

Secondly, because there was no legal necessity for" the loan and the idol's 
property could not be sold in execution of a decree pessedon the basis of the loan. 
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winning the case from the:·High Court against sukhbest and Kanhaiya Lal. 
28. The defendant adniitted that Sia Ram (probably Kanhya Lal) or Sukhbasi did 

not pay water-tax in his. presence.· He also admltteo that t<anhaiya Lal and Sukhbasi 
worked for the plaintiff deity for about a year only, that this was after Narsingh Das's 
death. Now Narsingh Das died in the year 1928 and therefore according to the 
defendant himself Kanhaj1ya Md SukhbMi work~d M tM idol'~ Mahant~ Only uete 
1929 and not thereafter. It follows,. therefore, that even according to the defendant's 
own statement, Kanhaiya Lal and Sukhbasi did not represent the plaintiff idol at the 
time when Suit No. 138 of.1930 was instituted. 

29. In the plaint filed by Mathura Das Thackersay in July 1928 in Suit No. 503 of 
1928 it was stated that there was a dispute between sukhbasr, Kanhaiya Lal and 
Narain Das as to· the succession to the Mahantship of the idol upon the death of 
Narsingh. It appears to us that as held in Suit No. 222 of :1929 the trustees allowed 
Narain Das to take up the Mahantship after the death of Narslnqh Oas, but Sukhbasi 
and Kanhaiva Lal who were related to Narsingh Dasi contested the right of Narain Das 
.::. ·.d interfered with his management, but were never in fact able to assume de facto 
Mahantship of the idol. 

30. We, therefore, hold that in Suits Nos. 503 of 1928 and 138 of 1930 the plaintiff 
idol was not properly represented .and that the decrees passed and the proceedings 
taken under them are not binding on it. 

31. In the second place, we find that the loan taken by iNarsingh Das was not for 
legal necessity. Bhagwat Oas had clearly laid down ·in his will that not more than Re. 
1/- per day was to be spent for ragbhog. The burden of showing that there was legal 
necessity was on the creditor or his representative, the defendant-respondent auction 
purchaser. It is in evidence that a portion of the temple was let out on a monthly 
rental of Rs. 10/-. Two other Kothris on the roadside which were used as shops were 
also let out. Then there was tncornerrom offerings. 

32. The lower Court has recorded no finding as to what the income from the 
offerings was. According to the plair.tiff, the income from offerings was Rs. 20/- to Rs. 
25/- per month. The defendant's witnesses put it at a few rupees per month. In the 
circumstances it cannot be said that the income, was not sufflcient to meet the 
expenses. The fact that Nar5ingh· Das took loans from other persons under two 
mortgage deeds is immaterial as they were executed to co'mply with a decree which 
was passed against him. The defendant respondent failed, to discharge, the burden 
that there was legal necessity for the loan. 

33. Where there is no necessity for the loan and the creditor brings a suit against 
the idol and obtains a decree ~gainst it, represented by a Mahant Who had taken the 
loan and the property of the idol ls sold in execution of the decree, the succeeding 
Mahant is not bound by the decree' and may recover possession over the property on 
behalf of the idol treating the auction purchaser as a trespasser. 

34. Even if the idol Is represented in the suit by a Maharit other than the one who 
·· t()ok the loan, the decree is not bi11ding on the idol unless the issue of legal necessity 

was fairly raised, contested and finally decided, Prosunno Kumeri Debya v. 
Goteochend, 2 Ind App 145 (PC) (A). In the present casethe said issue was never 
raised or contested or decided in the two suits mentioned above. 

35. In the third place, we are of opinion, that a temple cannot be sold in execution 
of a decree obtained by a creditor on the basis of a loan taken by a Mahant even if it 
be for legal necessity. No case has been cited before us either in favour of or against 
this proposition. But conslderinq.the matter on first principles we consider that the law 
must ~~ c;Qn~i9~r~9 i9 b~ ~~ ~tot~d, t>y u~. Where property i~ dedi,Qtcd to an idol, it is 
intended to be a permanent dedication. 

36. The idol represents a deity q,r a spiritual being whose existence is recognised by 

www.vadaprativada.in

www.vadaprativada.in



by some other law and not by secttcn 10 of the Transfer of Property Act. 

38. There is nothing in, law to prevent a donor from la,ying down as one of the 
conditions of the endowment, that the manager or shebalf or trustee, acting for an 
idol, in whose favour the endowment is made, shall not beeble to dispose of or part 
with the property. Where, 'therefore, endowment sq provides, the property cannot be 
alienated either ~y voluntary transfer or in execution of a decree or order. 

39. Where the terms 9f an endowment are not known', one has to turn to the 
general rules of Hindu law.on the subject. The general rule ;,of Hindu law as laid down 
by the Privy Council in 2 ·Ind App 145 (PC) (A) is that property devoted to religious 
purposes is ordinarily inali~nable. The exception to this rule has also been laid down 
by the Privy Council in that.case. Say their Lordships: · 

"notwithstanding that property devoted, to religiovs purposes is as a rule 
inalienable, it is in theJr Lordships opinion competent for the Shebait of property 
dedicated to the worsblp of' an idol in the capacity as Shebait and Manager of the 
estate, to Incurdebts ars9 borrow money for the proper expenses of keeping up the 
religious worship, repail~lng the temples or other possessions of the idol, defending 
hostile litigations, attac~s and the like objects, the power, however, to incur such 
debts must be measured by existing necessity for incurring them." 
40. The first and foremj>st ~uty of a Mahant or a Shebait of an idol is to preserve 

and maintain the idol as ,qn institution, that is to say as an object of worship. This 
presumes that the temple/that is to say, the ebcdecf the idol, is to be preserved and 
maintained as it was tntendeo by the donor or founder. Property other than the temple 
endowed for the purposes of the idol may have to be alienated if it is absolutely 
necessary for the purpose of preservation of the idol and 'its temple. No Shebait or 

.. tJahant can, therefore, have the right of alienating the temple itself. 
41. Debts may be incurred fqr the purposes mentioned by the Privy Council 

including the upkeep of the religious worship. And if the income of the idol obtained 
from, off~rinQg and th! l'l"Ofit~ of th.I! !ndow!d !''l'Of'!rtV i!: ru~t !:Utfiei!l'\t to k!i!I' Lii' tt'I@ 
usual religious worship, a part of the endowed property may be alienated but there is 
no justification for alienating the Whole of the idol's properties and in any case, none 
whatever for alienating the temple, because religious worship under Hindu law can be 
performed simply with water, leaves and flowers which involve no expense. As J.C. 
Ghosh observed in his Tagore law Lectures for 1904 on Religious Endowments, Vol. II, 
at page 217: 

"Worship can be performed simply with water and leaves and flowers and thus 

Page: 81 
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tn~ Hindu Law. That deity or spiritual being is supposed to extst for ever. Obviously it 
being not a natural person cannot act like ordinary· human belnqs. It cannot by itself 
therefore transfer any property. These actions have to b~ done .by a trustee or a 
manager or a Shebait on behalf of the idol. The endowment may be made subject to 
the condition that the property, shall be inalienable, either. by means of a voluntary 
transfer or in execution of a decree or otherwise. 

37. The prohibition agc;iinst a condition absolutely restraining the transferee from 
transferring the interest transferred to him as laid down in section 10 of the Transfer 
of Property Act does not affect, theIdol to whom the transfer is made, because an idol 
by itself is incapable of making any transfer or disposing of its interest in the property. 
If the disposal has to be made, it has to be made by someone else and the conditions 
under which that someone else can make the dlsposal must be governed 
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there can be no necessity for alienating dedicated properties for ostentatious 
worship. The only valid necessity which the Courts should.recoqnlse in case of land 
is the payment of revenue and rent and repairs of embankments, reservoirs of 
water and the like. But for these purposes the income: of property is ordinarily 
sufficient. Even for such purposes absolute alienation cannot be justified for they 
are only necessary for protection. The Courts should therefore only under very 
~~traordinary eircumstance5 recognise any necessity as justifying alienation of 
dedicated property." 
42. This view .ftnds support from the opinion of Sir Bhashyam Ayyanger J. in 

Vidyapuma v. Vidyanidhi IL.R 27 Mad435 (B). 
43. ln Devasikamoney Pandarasasannadhi v, Palaniappa cnettisr, ILR 34 Mad 535 

(C), the headnote ran thus: : . 
"The requirements of dai.ly worship, and of performance of festivals are among 

the purposes for which the trustees of a temple may aJ,ienate the corpus in the 
.absence of other means of providing for such needs." 

~., 44. But on an examination of the judgment, we fin:d that the headnote is 
misleading. What was stated in thatcase was: ! 

"The requirements of daily worship, of buildings suita~le for the c;Gtrryin9 Qn Qf 
such worship and even of the essential festivals Intended:' to cultivate the religious 
emotions of the section of the public for whose benefit the temple is dedicated may 
afford grounds for the alienations of part of the corpus of the property of the 
temple. That such alienations ought only to be resorted to as extreme measures in 
the absence of other reasonable means of providing tor.the needs of the temple 
may well be accepted as the canon of judgment in regard to the validity of 
particular alienations." 
45. When debts are properly incurred for an idol, the proper decree that should be 

passed in I such cases whether the. loan is secured or unsecured is one directing the 
defendant to pay the decretal amount within a fixed period, .and directing further .that 
if the amount i~ not f)aid within that period a receiver shall be appointed to realis@ the 
rents and profits of the debutter property and the proceeds from offerings, etc. and 
after payment of all expenses connected with the institution and the performance of 
the ceremonies and festivals and a reasonable provision for the maintenance of the 
$hebait or Mohunt, the balance shall be applied in discharge of the plaintiff's debt 
until such debt has been paid; off, vide Mu/la's Htndu Law Edn. 11, page 520, see 
Vibhudapriya Thirtha Swamiar v. Lakshmindra Thirtha Swamiar, ILR 50 Mad 497 : 
(AIR 1927 PC 131) (D) and Niladri Sahu v.. Chaturbhuj Das, ILR 6 Pat 139 : (AIR 1926 
PC 112) (E). 

46. Where a Manager or a Shebait of an idol could not nave permanently alienated 
the endowed property for a particular purpose, e.g., for daily worship, the property 
c.;~11m~t ce ~QIQ in execution of a decree obtained on ~he basis of a loan taken for such a 

.ourpose. The endowed property can be sold in execution of a decree only when it is 
~~flown to the satisfaction of the Court that the decretal amount cannot be realised 
from the profits· of the· property arid that the loan was for such a necessity as would 
have justified or entitled the shebett or the Manager to make a permanent alienation 
of the endowed property. · 

47. For an absolute alienation of a debuttor property, there must, it would seem be 
an imperative necessity constraining the manager to make it, ILR 34 Mad 535 . (C); 
Anantakrishna Shastri v. P_rayag Das, ILR 1937-1 Cal 84 (F), Himangshu v. Rqdha 
Madan Mohan 43 Cal WN 943 (G), Venkataramana Ayyangar v, Kasturi Ranga, IL~ 40 
Mad 212 : AIR 1917 Mad 112 (FB) (H).· 

48. Whatever may be said ~bout Q permanent ~liemation 9f ~nd9WeQ pr9p~rty g~h~r 
than a temple, in the very nature of things, having regard to the duties of a Manager 
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so. In our opinion the sale of the temple in execution of the decree No. 503 of 1928 
W"":S totally void and it did riot bind the plaintiff idol. After thq death or removal of the 
Mahant who represented t:he idol in the suit in which the 1decree was passed, the 
succeeding Mahant who wq~ no party to the proceedings can challenge the validity of 
the decree and treat the proceedtncs as null and void. : 

51. In view of the ab'o~e findings it is not necessary fqr us to decide the point 
whether on the promtssorvjnote executed by Mahant Narsingh Das, a decree could be 
obtained against the idol ifiJ: was properly represented. . 

52. This brings us to .·'the question of limitation. As the idol was not properly 
represented in the afore~~d suits, .the decrees were nullltles as against the idol. In 
such cases the principle tafti down t:)y the Privy Council In Rashidunnlsa v. Muhammad 
Ismail, ILR 31 All 572 (!?¢) (I) and by this Court in Dwarjlfa Halwai v. Sit/a Prasad, 
1940 All LJ 166 : (AIR 1g.Jo All 256) (J) applies. Tne decree is not merely voidable, 
but null and void. The de~rees beif'g nullities can be ignor~d and the plaintiff is not 
under the necessity of having them set aside before suing fof- possession. 

53. Limitation would run against the plaintiff from the date on which the defendant 
took effective possession over the property, see Sudarsan Das v. Ram Kirpal Das, AIR 
1950 PC 44 (K). This possession W?S taken in 1936. The period of limitation would be 
12 years under Article 144, Limitation Act. The suit was, therefore, well within time. 

54. It was urged that the plaintiff came to Court on the iallegation that the decrees 
were collusive at'ld frttudul~nt and that tt,c!r~for~ he eould not b~ allow~d to ur~l! ti-lat 
the decrees were null and void because there was n.o proper representation of the idol. 
This plea is not open to the defendant-respondent, because a definite issue was 
fra~ed by the Co~rt ~elow_ upon it, being issue No. 2, and evidence was led by both 
parties. In the plaint itself lt was dearly stated that the plaintiff idol was not properly 
represented in Suit No. 503 of 1928, vlde paras. 12{ 13 and' 14. 

SS. It was then urqed on behalf of the derendant-respondent that the present suit 
was barred by 0. 9, R .. 9 of the CPC, because one Rarnanuj Das filed Suit No. 66 of 
1937 for the same relief as was sought in the· present· case and the same was 
dismissed in default. It is not the defendant's case that Ramenuj Das was de jure or 
de facto Mahant or manager ofthe plaintiff idol nor is it the case of the plaintiff. 

56. IriaMd th~. l!viaM~~ of tha ~laintiff i~ that !hortly bafora th~ dMth of NaraiM 
Da~ a.nd .after his ~eath, it was Surra Chaube who was the Mahant and Manager of the 
plaintiff idol. No issue was framed on this point in the Court below. Moreover the 
application for leave to sue in forma pauperis was rejected and there was no decision 
in the Suit itself. The decision in that case cannot operate as a bar to the present suit. 

57. A half-hearted attempt was made to argue that the .present suit was barred by 

abandoned as a place of worship may the temple be alienated' or sold in execution of a 
decree. , 

or a Shebait towards the· idol or insti(uti?n, ~h~re. can !l>e no ne.c~ssity of alienating t~e 
temple or any portion of it in which the idol rs Installed. The maintenance of the entire 
building is the prime concern of the Manager or the shebalt. · 

49. Th@ temple has a ~pe,i;I ~9nctity distinct . from oth~r endowed pr~pe~y. To 
alienate the temple itself is to cut at the root of the very ex1~tence of the idol in the 
habitation intended by the founder. Hindu Sentiment views the alie~ation of a temple 
as a sacrilege. Not until the idol has been removed from the temple rn accordance with 
shastric rites and has assumed a new habitation and the temple · 
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S. 11, because of the decisions in Suits Nos. 503 of 1928 and 138 of 1930, but as has 
been found above, the plaintiff-appellant was not properly represented in those suits, 
and the decisions in those suits cannot bind the plaintiff under the doctrine of res 
judicata. Nor does the dlsmlssal of the application filed by Narain Das on behalf of the 
plaintiff idol for setting aside the ex parte decree have the effect of res judicata on the 
trial of the present suit. The judgment of the Court dismissing the application has not 
been filed in this case and we do not know on what grounds it was dismissed. The 
result, therefore, is that we allow this appeal, set astde the decree of the Court below 
and decree the plaintiff's suit with costs throughout. 
D.R.R. 

58. Appeal allowed. 
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~Xn the Supreme Court of India 
(BEFORE P.B. GAJENORAG~DKAR, C.J. AND J.C. SHAH ANON. R~AGOPALA AYYANGAR, JJ.) 

IDOL OF THAKURJI SHR(.. GOVIND DEOJI MAHARAJ, JAIPUR 
Appellant; 

Versus · ~~ 
BOARD OF REVENUE, . P\A)ASTHAN, AJMER ANO OTHERS 

Respondents. . ~ 
Civil Appea~·~·o. 326 of 1962!., decided on AUQ'rJSt 24, 1964 

Advocates who appeared .l~ this case : , 
~ .. B.K. Bhattacharya, Senlor Advocate (~.N. Mukherjee, Advocate, with him}, for the 
Appellant; · ·• . ; 

G.C~ Kasllwal, Advocat;-General for the State of Rajasthan (K.K. Jain and R.N. 
Sachthey, Advocates, with···him), for the Respondent, 
The Judgment of the Court' was delivered by 

P.B. GAJENDRAGADKA1t,.1'.C.J.- The short point of law which arises in this appeal is 
whether under Rule 5 of.the Jaipur Matmi Rules, 1945, ,the appellant the Idol of 
Thakurji Shri Govind Deoji Maharaj, is liable to pay the Matmi amount in question. It 
appears that Respcndent 1, the Board of Revenue, had passed an order on 6th 
November, 1956, directing that the Matalaba Matmi amounting to Rs 15,404/14/6 be 
recovered from the Shebait of the appellant temple. The appellant disputed the 
validity of this order and filed a Writ Petltlon (No. 10 of 1.957) in the High Court of 
Rajasthan contending that the said amount was not recoverable from the appellant. 
The High Court has dismissed this writ petition and the appellant has come to this 
Court with a certificate granteQ by the High Court. 

2. In its petition, the case .for the appellant was that several lands had been 
granted to the appellant from time to time and that these grants were made in the 
name of the Idol, and that the Seva Pooja of the Idol and the management of its 
properties was entrusted to the Goswami ever since the Idol of Thakurji Shri Govind 
Deoji Maharaj was taken to Jaipur from Brindaban. On the death of the Ninth Shebait, 
Goswami Shri Krishna Chandra succeeded to the Shebaitship in 188S and continued to 
be in management as such· 5hebait until 1935. on his death, his eldest son Goswami 
Bhola Nath succeeded and Seva Pooja was looked after by him during his lifetime. On 
the death of Goswami Bhola Nath in 1945, his eldest son Goswami Pradumna Kumar 
succeeded to the Shebaitship and has been carrying on the manaqement of the 
properties of the temple and lo.oking after the Seva Pooja orthe Idol. It was during the 

,.";"''Tlanagement of Pradumna Kumar that the impugned order has been passed by 
Respondent 1. According to this order, Matmi has been' sanctioned "in favour of 
Goswami Bhola Nath on the death of Krishna Chandra Deo and in favour of Pradumna 
Kumar Deo on the death of Bhola Nath" and the total amount directed in that behalf is 
Rs 15,404/14/6. The appellant's petition specifically averred that the property in 
question had been granted to the Idol itself and that' the Sheba its have been 
performlnq the Seva Pooja of the Idol and mana9in9 the properties of the temple as 
such Shebaits. On these alleqatlons, the appellant prayed that an appropriate writ, 
order or direction should be issued prohibiting Respondenta and the Collector, Sawai 
Madhopur, Respondent 2, and their nominees or agents from recovering or from taking 
any step for the recovery of any Matalaba Matmi under the impugned order of 
Resoondent 1 from the oetitioner's estate. The aooellant also claimed that an 
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appropriate order or direction or wrlt should be issued quc;ishing the said impugned 
order as well as the prior order dated 20th April, 1 ~54 on Which the latter order was 
based. 

3. Respondents 1, 2 and the State of Rajasthan which was joined as Respondent 3 
disputed the appellant's claim and made several pleas; In ~egard to the allegation of 
the appellant that the propertles in questlon had been granted to the Idol, the 
respondents' reply merely stated that that allegation was not admitted as the 
documents regarding the original grants were not .treceabte. The respondents urged 
that the Matalaba Matmi had been properly levied by Respondent 1 against the 
Shebaits and that the appellant's grievance that its properttes were not liable to pay 
the said amount was not wetl-tounded. · 

4. The High Court has proceeded to deal with this dispute on the basis that the 
appellant, the Idol of Thakurji Shri Govind Oeoji. Maharaj was the owner of the 
properties. It, however, took the .view that since .the Shebaits were managing the 
properties and performing the Seva Pooja of the appellant Idol. Shebaitship itself 
treing property the relevant Rules applied, because the beneficial interest which the 
Shebaits held could be said to amount to·a "State grant" within the meaning of Rule 4 
(1). On this view, the High Court came to the concluslon that what is contemplated in 
the Matmi Rules is,he succession to a Shebait. In that connection, the High Court 
referred to the fact that the predecessors of the present Shebait had applied for Matmi 
and tna ~rMMt sn~bait nimsalf had similarly fil@d an a~~lieation in that b@half. 
According to the High Court, the plain meaning of the definition of "Matmi" is that it is 
payable at the time of the recoqnltlon of the succeeding Shebait. In this connection, 
the High Court has also observed that the writ petition had been filed by the Idol and 
though the Shebait appeared as the agent of the Idol, it was not a petition filed by the 
Shebait as such, and since the impugned order had been passed against the sneban, 
the grievance made by the Idol. was technically not justified. Even so, since the Hlqh 
Court was inclined to take the view that by virtue of the beneficial interest which the 
Shebait have in the property of the temple the impugned order had been properly 
passed, the High Court considered the merits of the writ petition filed by the appellant 
and dismissed it with costs. The main juc;lgment has been delivered by Bhandari J. 
Modi J. has agreed with the eondustens of Bhandari J. and in a brief ord~r he ha~ 
indicated the principal grounds on which his conclusions rested. Modi J. also held that 
it was not possible for the Court to help the appellant in vlew of the Rules as they 
stand. He thought that the only relief which the appellant can secure is by moving 
Respondent 3 to exercise its discretion under clause (xvii) of Rule 20 and get 
exemption from the payment Qf the amount in question. lt is against this decision that 
the appellant has come to this Court. 

s. The Jaipur Matmi Rules came into force in 1945 and some of the relevant 
provisions of these Rules must now be considered. Rule 4 contains definitions. Rule 4 
(1) defines a "State grant" as meaning a grant of an interest in land made or 

;'-?ecognised by the Ruler <of the Jaipur State and includes a jagir, muamla, suba, 
istimrar, chakoti, badh, bhom, rnarn, tankha, udak, rnllak, aloofa, khangi, bhog or 
other charitable or religioQ~ grant, a site granted free of premium for a residence or a 
garden, or other grant of~ similar nature. Rule 4(2) defines a person holding a State 
grant as a "State Grantee""~ Rule 4(;) refers to "Matmi'1 and defines it in these terms: 

'"Matmi1 means mutation of the name of the successor to a State grant on the 
death of the last holdef. The person in whose name matmi is sanctioned is called 
the 'Matmidar' and the sum paveble by him on his recoqnttlon as such by the State 
is called 'Matalaba Ma~n\i."' 

Rule 4(4) defines "Nazrane" thus: 
'"Nazrana' is the sur~ payable, in addition to matalba matmt, by an adopted son 

. . ~· - 
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or by a successor other*han a direct male lineal descendant of the last holder." 
It will thus be noticed that.under Rule 4(1) a State grant means, inter alia, a grant of 
an interest in land made by. the Ruler of the ~aipur State and1 it .includes a charitable ~r 
religious grant. The High: .~ourt has dealt with the present 'writ petition on the ba.s1s 
that the grant has been ·made in favour of the Idol. In fact, the two grants to which 
our attention was invited/fully support this view. The copy of the Patta dated 21st 
Ramzan St. 1123 .(Annexwe Exbt. 4) shows that the Villages Dehra and Salampukh 
Balahadi in Pargana Hin<faun Baseshu Prasad were allotted for. "Punya Bhog" of 
Thakurji Sriji. Similarly,· the copy of the Patta dated Katik Badi 6 of. Smt 1808 
(Annexure Exbt. 5) shows that the Village Govindpur Ba? Hathyod Tehsil Qasaba 
sawai Jaipur was allotted for the Bhog (food offerings) of Thakurji Sriji. Therefore, we 
feel no difficulty in dealin~f with the present appeal on the same basis which the High 
Court has adopted in its Judgment. The grants in question were grants made in favour 
of the Idol and not in favour of the Shebaits. It is well known that a religious grant can 
be made either in favour .of the Idol as such or may be made to a person burdening 
t!~e grantee with the obligation to render requisite 'servlces to the temple. It is with 
trie first category of grants that we are concerned in this appeal. The grant is one to 
the Idol and if the She bait manages the properties granted to the Idol, it is by virtue 
of his Shebaitship and not because he is in any manner a grantee from the State as 
such. . · 

6. Ru le 5 provides that all State grants shall be subject to Matmi with certain 
exceptions. With these exceptions we are not concerned.· Rule 6 provides for the 
submission of death reports by persons claiming successlcn to a grant. Rule 7 
prescribes the penalty for the successor's failure to, make the report. Rule S provides 
for attachment of State grants pending Matmi. Rule 9 provides for the Bhograj 
expenses during attachment of a bhog grant. Under Rule 12, a claim for succession. to 
a State 9rant, if not made within a year of the last h9l~~r·~ 9~~th1 $h~ll ~e r~je~ted ~~ 
time-barred and the grant resumed, Rule 13 deals, with the question of the persons 
entitled to succeed. Rule 14 deals with the same problem in the absence of a direct 
male lineal descendant. The proviso to Rule 14 lays down, inter alia, that in the case of 
a grant for the maintenance of a temple, other than a Jain temple, it shall be within 
the discretion of the Government to select as successor ahy one of the male lineal 
descendants of the original .grantee, with due regard to his suitability for the 
performance of worship. With the rest of the Rules we are not concerned in the present 
appeal. 

7. The question which arises is, can the grant made to the appellant be said to 
attract the operation of Rule S? R~le 5 prescribes for the levy of Matmi in respect of 
State grants and if the said Rule applles, the appellant would have no case. In 
de~idinQ the question as to whether the appellant's estate is liable to pay Matmi under 
Rule 5 it is necessary to examine the nature of this Matmi, and find out whether a 
claim in respect of it can be made ·against the appellant. We. have already noticed that 

/:_1atmi means mutation of the name of the successor to a State grant on the death of 
the last holder. It is obvious that in the case of a grant to the Idol· or temple as such 
there would be no question about the death of the grantee and, therefore, no question 
about its successor. An Idol whi.ch 'a juridical person is not 'subject to death, because 
the Hindu concept is that the Idol lives forever, and so, It is plainly impossible to 
predicate about the Idol which is the grantee in the present case that it has died at a 
certain time and the claims of a successor fall to be determined. That being so, it 
seems difficult to hold that an,y claim for Matmi can be made against the appellant; 
and that must clearly lead to the inference that no am9ynt ~Sin p~ re~OY'ired from the 
properties belonging to the Idol on the ground .that Matmi is claimable against a 
person who claims to be the successor of the Shebait of the eppellent, 

8. The learned Advocate-General was unable to dlsoute this oosition. He. however. 
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attameted to argue that all grants. pertaining to the properties of the appellant were 
not before the Court, and so, it may not be proper to proceed on the basis that all the 
properties of the appellant have been granted to the appellant in its own name. We 
are not impressed· by this argument. We have already noticed that a specific averment 
was made by the appellant in para 3 of its writ petition thatall the State grants made 
to the appellant from time to time were in the name of the Idol, and though the 
respondents did not specifically admit this averment, they pleaded that since the 
documents regarding the original. grants were not trac~able, they required the 
appellant to prove its case in that behalf. The appellant produced two grants and it 
appears from the judgment of the High Court that the matter was proceeded with on 
the basis that the Idol is the grantee of all the properties .. That being so, we do not 
think it is open to the Advocate•General now to contend th.at some of the properties 
may have been granted to the Shebaits no doubt burdened with the obligation to 
perform the services of the Idol. : . 

9. The High Court appears to have taken the view that because a Shebalt has some 
kind of a beneficial interest in the property of the temple, that beneficial interest itself 
tould be treated as a State grant and it is on this basis that the High Court held that 
the impugned order passed by Respondent l was valid. In the present case we are not 
concerned to enquire whether for recognising a succeeding Shebait any Matmi can be 
recovered by the respondents; but since the High Court has laid emphasis on the fact 
that the Shebait has a beneficial tnterest in the properties granted to the appellant, It 
is necessary to point out that though the Shebait by virtue of the special position 
attaching to Shebait under the Hindu law can claim some beneficial interest, 'that 
interest is derived not by virtue of the grant made by the State, but by virtue of the 
provisions of Hindu law, or 'custom, or usage of the temple Of locality. where the temple 
is situated. In Tilkavat Shri Govindalalji Maharaj v. State ofRajasthanA the position of 
the Shebaits was incidentally considered, and the observatlons made by Justice Ameer 
Ali in Vidya Varuthi Thirtha Swamlgal v, Baluswami Ayyari were cited with approval. 
"In almost every case," said Justice Ameer Ali, "the Mahant is given the right to a part 
of the usufruct, the mode of enjoyment and the amount of the usufruct depending 
again on usage and custom: In no case was the property conveyed to or vested in him, 
nor is he a trustee in the ~nglish sense of the term, tholJgh in view of the obligations 
and duties resting on htrn.-he is enswerabte as a trustee in the general sense for mal­ 
administration". Therefore,'. it seems to us that the High court was in error in holding 
that th! b!Mfieial iMt!rt!!~~ of th! $h!bait~ in th! ~rOf'~l'ti!~ ~rant~d 'to t~~ !~pellMt 
amounted to a State grant, and so, the impugned order was perfectly valid. The 
incidental effect of the coneluslons .reached by the High Court may perhaps be taken to 
be that the order passedbs Respondent 1 being valid, the amount in question can be 
recovered from the properties of the appellant. That is why we thought it necessary to 
clarify the position in law· d,n this point. ! , · 

10. In fact, by Civil Mlsc. Petition No. 1081 of" 1964 if has been brought to our 
_ .iottce by the appellant th't it had made a compensation claim because lands granted 
to the appellant had be~rii resumed by the State of Rajasthan by Notification No. F. 
(388)/REV/1.A/53 dated .ist January, 1959 and that an annual sum by way of annuity 
to the Deity had been sanctioned by the State of Rajasthan 'under its order dated 24th 
Aprll, 1~~;,~. This order has, however, directed that the amount ol ~s iS,404)14}6 
which has been ordered bv Respondent 1 to be recovered QY way of Matmi should be 
deducted and that, it is u,rged before us by the appellant, cannot be done. This fact 
clearly shows that the appellant tsjustlfled in apprehending that though the order of 
Matmi . dues has been nomtnallv passed against the present Shebait, it may be 
enforced against the properties belonging to the appellant. Since we have held that 
the properties granted to the appellent constitute State grants under Rule 4(1), but do 
not become liable to cav Matmi dues under Rule 4(3), we must hold that the 
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appellant's writ petition was justified inasmuch as it asked for an appropriate direction 
restraining the respondents and their nominees or agents from recovering the said 
amount from the appellant's estate. Therefore, prayer made; by the appellant in para 
16(1) of its writ petition must be allowed. Since we are not concerned with the validity 
of the order passed by Respondent 1 against the present' She bait, we propose to 
express no opinion in regard to the merits of the prayer contained in para 16(2) of the 
writ petition. · 

11. The result is, the appeal is allowed, the order passed' by the High Court is set 
aside and the appellant's writ petition is allowed with costs. 
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